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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

Equity No. 55,933 


Joseph W. Thompson, Mary E. Allan, Harry A. Rearick 
Anna V. Livingstone, John F. Moran, Receiver of 
Park Savings Bank, appointed by Comptroller of the 
Currency, Plaintiffs , 


vs. 

Park Savings Bank, Incorporated under the laws of the 
State of Alabama, and others, Defendants . 

United States of Amerlca, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Amended Bill of Complaint. 

(For Receiver, Discovery & Accounting.) 

Filed November 25,1933. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. 55,933 

Joseph W. Thompson, Mary E. Allan, Harry A. Rearick, 
Anna V. Livingston, Plaintiffs, 

vs. 

Park Savings Bank, Incorporated under the laws of the 
State of Alabama; John F. Moran, Receiver, appointed 
by the Comptroller of the Currency; John F. T. O’Con- 
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i nor, Comptroller of the Currency; Reconstruction Fi¬ 
nance Corporation, a corporation created under a special 
Act of Congress of the United States; Frank E. Altemus, 
Wade H. Atkinson, Charles W. Bolgiano, L. T. Breu- 
i ninger, Joseph W. Cox, H. F. Dismer, Peter M. Dorsch, 

G. W. Forsberg, c/o Terminal Refrigerating & Ware¬ 
housing Corporation; J. 0. Gheen, E. T. Goodman, John 

H. Holmead, C. F. Jenkins, A. F. Jorss, E. S. Kennedy, 
N. Mountford, C. M. Murray, Claude W. Owen, Robert 
L. W. Owens, Norman 0. Oyster, H. A. Polkinhorn, 

| George A. Prevost, Maurice Schlosberg, J. Robert Som- 
merville, Warren W. Spencer, W. M. Wailes, George E. 
Walker, George W. White, C. C. Wineberger, William B. 
Todd, as Directors and Liquidating Trustees of the Park 
Savings Bank, and as individuals trading under the firm 
name and style of Park Savings Bank, Eugene Casey, 
Elmer H. Roberts, Harry W. Keefe, on account of all 
others interested, individually and as stockholders of 
Park Savings Bank, Defendants. 

Plaintiffs respectfully state: 

| 1. That they are all citizens of the United States, resi¬ 

dents of the District of Columbia, and bring this suit in 
their own right; that said plaintiffs filed this suit 
2 in their own behalf, as depositors and creditors of 
the defendant, Park Savings Bank, and as creditors 
of and depositors in the business conducted by the said 
i liquidating trustees of the said bank, and in behalf of all 
other persons, numbering fourteen thousand, more or less, 
resident in the District of Columbia, who are similarly situ¬ 
ated, and they therefore file this suit and ask relief against 
the defendants on behalf of each and everv one of the crcd- 
itors so similarly situated in order to avoid a multiplicity 
of suits and actions, and to have the rights and liabilities of 
all interested persons adjudicated and determined in this 
case; that the plaintiffs had severally deposite d in said 
Park Savings Bank on August 30, 1929, the following re¬ 
spective net amounts: 


The plaintiff, Mary E. Allan . $275.00 

The plaintiff, Harry W. Rearick. 4,822.97 

The plaintiff, Anna V. Livingstone.4,180.47 
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That said plaintiffs, after said 30th day of August, 1929, 
deposited in the business conducted under the name of the 
Park Savings Bank the following additional net amounts, 
which remained to their credit: 


The plaintiff, Joseph W. Thompson. $230.00 

The plaintiff, Mary E. Allan. 315.77 

The plaintiff, Harry W. Rearick. 5,652.95 

The plaintiff, Anna V. Livingstone.4,914.58 


2-3. That the defendant, Park Savings Bank, is for liqui¬ 
dating purposes a corporation organized under the laws 
of the State of Alabama, and is sued herein for the purpose 
of securing the administration by this court of local assets 
for the benefit of its creditors and stockholders, as herein¬ 
after more particularly set forth; that the defendant 
Moran, is a citizen of the United States and is a resident of 
the District of Columbia; that he is in the actual physical 
possession of the assets of the said Park Savings Bank, 
claiming to hold the same under appointment as Receiver 
by the Comptroller of the Currency under the provisions 
of Section 713 of the Code of Laws of the District of Co¬ 
lumbia; that the defendant, Reconstruction Finance Cor¬ 
poration, is a corporation created under the provisions of 
an Act of Congress of the United States, having its prin¬ 
cipal office in the District of Columbia, and is sued in re¬ 
spect to certain assets of the said Park Savings 
3 Bank now in possession of the said defendant, on 
which it claims a lien; that the individual defen¬ 
dants, other than those heretofore named, are all citizens 
of the United States and residents of the District of Colum¬ 
bia, except the defendants, Mountford, who resides in the 
State of Maryland, and Todd, whose residence is unknown, 
and are sued as former directors and liquidating trustees, 
and as individuals trading and doing business under the 
name of the said Park Savings Bank, except the defen¬ 
dants, Casey, Roberts and Keefe, who are and were prior 
to August 30, 1929, stockholders of said bank; that said 
stockholders are numerous, the names of most of them are 
unknown to the plaintiffs, the record of stockholders is 
held by the defendant Moran, and plaintiffs had been re¬ 
fused access to the same up to the institution of this suit; 
that the said stockholders constitute a class or group whose 
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rights arc identical, and plaintiffs, by reason of the occur¬ 
rences hereinafter set forth, therefore sue said entire 
, group or class by representation, naming said individual 
defendants as members and representatives of said class; 
that the defendant Casey is Chairman of a committee 
l elected by the stockholders as a class to represent their 
interests and liabilities growing out of such stock holding. 

4. That heretofore, to wit, on the 30th day of August, 
1909, a corporate charter was issued to the defendant, Park 
Savings Bank; that the method of procedure in the grant¬ 
ing of said document was as follows: On said day the incor¬ 
porators of said bank caused to be filed a certain docu¬ 
ment, entitled “Certificate of Incorporation of Park Sav¬ 
ings Bank,” which document was in fact articles of incor¬ 
poration executed by the incorporators, and the same was 
thereupon recorded in Volume 8, at page 465, of the Record 
, of Incorporations of the Probate Court of Jefferson 
County, State of Alabama, with the approval and by the 
order and direction of S. E. Greene, then Judge of Pro¬ 
bate in and for said State and County; that in and by the 
provisions of the said “Certificate of Incorporation,” said 
defendant bank was authorized “to carry on the business 
of banking, and in connection therewith to discount bills 
or notes or other evidences of debt, receive and pay out 
deposits, with or without interest, receive on special de¬ 
posit, money, bullion, or foreign coins, or stocks, bonds or 
other securities; to buy and sell foreign and domestic ex¬ 
change, gold or silver bullion, foreign coin, bonds, 
4 stocks, bills of exchange, notes and other negotiable 
paper; to lend money on personal security, or upon 
pledges of bonds, stocks, or upon other negotiable securi¬ 
ties ; to take and receive security by mortgage or otherwise 
on property, real or personal; and to do any business and 
exercise any power incident to the business of doing either 
a commercial or savings bank business.” 

That said charter provided that the principal office of the 
company -within the State of Alabama was located in 1019- 
1020 First National Bank Building, City of Birmingham, 
Jefferson County; that the amount of capital stock should 
be $50,000.00, divided into 5,000 shares of $10.00 each, 
j Said charter also contained the following provision: 
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“Eighth. The duration of the bank shall continue for a 
period of twenty years from the date of its incorporation, 
with the privilege of extension from time to time as pro¬ 
vided by the laws of the State. ’ ’ 

5. Plaintiffs further state that upon the filing of said cer¬ 
tificate, as aforesaid, the said S. E. Greene, Judge of Pro¬ 
bate, in and for said State and County, thereupon on said 
August 30, 1909, issued his certificate, recorded in Volume 
8 of said incorporation records at page 477, certifying that 
the declaration of Robert E. Smith, and others, having been 
filed, and the requisite subscription to the capital stock 
having been subscribed in good faith, and the subscribers 
having elected a Board of Directors, and all things having 
been done required by law to be done, the said Robert E. 
Smith and others therein designated and their associates 
and successors, are duly organized as a corporation under 
the name and style of “Park Savings Bank” for the pur¬ 
poses expressed as hereinabove quoted, and with the power, 
capacity and authority conferred by law, which said cer¬ 
tificate was issued under the hand and seal of the said 
Judge of Probate on the said 30th dav of August, 1909. 

6. Plaintiffs further state that no amendment or other 
change in said articles of incorporation or charter was 
made at any time, except that on, to wit, the eleventh day 
of October, 1928, an amendment was duly filed, increasing 
the amount of authorized capital stock of the said corpora¬ 
tion from $50,000.00 to $100,000.00. 

5 7. Plaintiffs further state that under and by vir- 

ture of the express terms of said charter and of the 
rules of law applicable in such case, said charter was sub¬ 
ject to all of the applicable provisions of the laws of the 
State of Alabama, which said laws, in part, provide as 
follows: 

Section 251 of the Constitution of the State of Alabama: 


“Every banking company shall be required to cease all 
banking operations within twenty years from the time of 
its organization, unless the time be extended by law, and 
promptly thereafter, close its business; but after it has 
closed its business, it shall have corporate capacity to sue 
and shall be liable to suits until its affairs and liabilities 
are fully closed.” 
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Code of Aabama (1928) Section 6383: 

* ‘Banking Corporation May Extend Corporate Exist¬ 
ence. Any banking corporation or any corporation en¬ 
gaged in doing a banking business whether organized under 
a general law or by a special act of the legislature, or other¬ 
wise, may from time to time, at any time before the ex¬ 
piration of the original term of its corporate existence, 
extend its corporate existence for such additional period 
it may desire, not to exceed 20 years, in the manner pre¬ 
scribed in the next following section.” 

Same, Section 6384: 

“Method of Extending Corporate Existence. The Board 
of Directors shall pass a resolution that such extension is 
desirable and shall call a meeting of the stockholders in 
accordance with the provisions of section 7002 of the Code 
to take action thereon, notice of which said meeting shall 
be filed with the state superintendent of banks. If the 
holders in the larger amount in value of each class of stock 
having voting power shall vote in favor of such extension 
the proceedings shall be certified by the president and the 
secretary or cashier under the corporate seal, and proved 
and acknowledged as in case of deeds to real estate, and 
such certificate shall be filed with the superinendent of 
banks. If the proceedings and certificates are in proper 
form the superintendent of banks shall endorse his ap¬ 
proval thereon, and thereupon the corporation shall file 
the same in the office of the probate judge of the 
6 county where such corporation has its principal 
place of business: and upon such filing the corporate 
existence of such corporation shall be deemed extended in 
accordance with said certificate.” 

Same, Section 7069 (identical with Section 3516 of the 
Code of 1907): 

i “ Corporations whose charters expire by limitation and 
which are dissolved by forfeiture, or by any other cause, 
except by judicial decree, exist as bodies corporate for the 
term of five years after such dissolution for the purpose 
of prosecuting or defending suits, settling their business, 
disposing of their property, and dividing their capital 
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stock, (but not for the purpose of continuing their business) 
ancl the directors shall be trustees thereof with full power 
to settle their affairs, collect their debts, sell and convey 
the property and divide the moneys and other property 
among the stockholders, after paying its debts; and may 
act under the by-laws of the corporation, prescribe the 
terms and conditions of the sales of the property of the 
corporation, sue for and recover the debts and property 
of the dissolved corporation, the corporate name; and are 
jointly and severally liable to its creditors and stockholders 
to the extent of the property which may come into their 
hands. On application to the chancellor or judge or other 
court at the principal place of business of the corporation, 
such trustees may be continued for such length of time 
beyond such five years as may be necessary for the purpose 
in the section set forth.” 

8. The plaintiffs further aver that immediately upon the 
incorporation of the said Park Savings Bank, as aforesaid, 
said institution opened an office for banking, established a 
banking house, and proceeded to engage in the business of 
banking in the City of Washington, District of Columbia; 
that all of the banking business transacted bv the said Park 
Savings Bank was transacted in its banking house in the 
District of Columbia; that all of its officers and directors 
and substantially all of its stockholders resided or were 
located in the District of Columbia; that all its corporate 
records, business records, bookkeeping accounts and all of 
its property and assets of every kind and description 

were continuously throughout the period of its ex- 
7 istence, and thereafter until the present time, lo¬ 
cated within the District of Columbia; that all is cor¬ 
porate meetings, directors meetings, and all of the trans¬ 
actions of its business affairs, occurred solely within the Dis¬ 
trict of Columbia; that the location of its office in the State 
of Alabama, at Booms 1019-1020, First National Bank 
Building, in the city of Birmingham, was the law office of 
one Bobert E. Smith, who on, to wit, September 3, 1909, 
was appointed Statutory Agent of said corporation in the 
State of Alabama, and that none of the business of said 
corporation was ever handled, conducted or performed at 
said office or elsewhere, except in the District of Columbia. 

9. Plaintiffs further state that on, to wit, the 30th day 
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of August, 1929, the aforesaid charter of the said Park 
Savings Bank expired by the limitation contained therein 
and in the Constitution and laws of Alabama authorizing 
its corporate existence. No application for the extension 
of the term of said charter had been made theretofore, nor 
was any made subsequently thereto, and no proceedings 
whatever for the extension of said charter beyond the said 
original period of twenty years had theretofore been taken, 
nor have any such proceedings since occurred, but there¬ 
upon, on said day, to wit, August 30,1929, the term of said 
charter expired and said corporation ceased to exist or to 
have any corporate power or capacity thereafter to engage 
ii|i any business except in respect to the incidents of liqui¬ 
dation specifically set forth in said Section 7069 of the Code, 
heretofore quoted, and said corporation was expressly 
prohibited under said constitution and laws of the State 
of Alabama from carrying on the business of banking; that 
thereupon, bv the provisions of said laws, the members of 
the Board of Directors of said corporation then holding 
office at the time of the expiration of said charter forthwith 
were vested with the title to all the assets of said corpora¬ 
tion and became and thereupon were trustees for the sole 
apd exclusive purpose of liquidating the assets of said cor¬ 
poration, and to administer the assets of said corporation 
as a trust fund for the benefit of its creditors and stockhold¬ 
ers. 

10. Plaintiffs further state thev are informed and be- 

i •> 

lieve that the Board of Directors at the time of such dis¬ 
solution consisted of the following individuals, to wit, the 
individual defendants named as directors and liqui- 
.8 dating trustees in the caption, and/or second para¬ 
graph of this Bill of Complaint, and in addition 
thereto the following persons, now deceased, Charles E. 
Gross and Robert S. Stunz, and that said individuals were 
as such directors and trustees jointly and severally ac¬ 
countable for the liquidation of the assets of said bank, 
which thereupon came into their possession and which 
plaintiffs are advised and believe were substantially as 
follows: 


Loans due from borrowers .$3,154,541.32 

Cash on hand and due from banks. 690,922.84 
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Bonds . 93,093.08 

U. S. Securities . 39,950.00 

Bank Building, including furniture and fix¬ 
tures .. :... 132,069.26 

Miscellaneous Items . 12,213.34 


Total .....$4,122,789.84 

That your plaintiffs are further informed and believe 

that the liabilities of said bank at the same time, other than 
to stockholders, consisted of: 

Liability for Bank Deposits Received .$3,634,828.24 

Bills Payable . 160,000.00 


11. Plaintiffs further state that instead of liquidating the 
assets and distributing the same as required by law, the 
said trustees proceeded to continue, carry on, and engage 
in a general banking business in the District of Columbia, 
upon the premises of and in the name of the said Park Sav¬ 
ings Bank; that they accepted checks and withdrawals from 
the then existing depositors without regard to the rights 
or interests of other depositors or creditors in said funds; 
that they accepted further deposits from the said depositors 
and opened many new accounts of other depositors; that 
the stockholders of said bank held annual meetings in the 
month of January of the years 1930, 1931, 1932, and 1933, 
and re-elected said trustees as directors, except the defend¬ 
ants Holmead and Kennedy, who were not re-elected after 
1931, and the said Gross who was deceased; that in the 
name of the said bank the said directors then acting de¬ 
clared dividends payable to the stockholders, aggregating 
during said period subsequent to August 30, 1929, the sum 

of $51,000.00, which sum was actually paid to and 
9 wrongfully received by the stockholders, and at var¬ 
ious times, as plaintiffs are informed and believe, 
during the years 1932 and 1933, they borrowed large sums 
of money from the defendant, Reconstruction Finance Cor- 
poration, and pledged as security for said loans a greater 
part of the substantial assets then in their hands and be¬ 
longing to said depositors. 

12. The plaintiffs further aver that although the said 
Park Savings Bank, a corporation, was not engaged in the 
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banking business in the District of Columbia after August 
30,1929, nevertheless reports were made to the Comptroller 
of the Currency in the name and ostensibly for said corpo¬ 
ration, and the affairs of said corporation were periodically 
examined by the Comptroller of the Currency until, to wit, 
the 6th day of March, 1933, when the banking office used 
for said operations was closed in purported compliance 
with an executive order of the Federal Government, closing 
all banks in the District of Columbia, and thereafter on, 
to wit, the ninth day of March, 1933, the Comptroller of 
the Currency issued an order appointing one Richard L. 
Hargreaves, as Conservator of said alleged bank, under 
the provisions of the Act of Congress; that the said Har¬ 
greaves, as Conservator, immediately took possession of 
the banking office of the said Park Savings Bank and of 
all the corporate records, documents, property and assets 
of every description of the said Bank; that thereafter one 
J. L. Bailey was by the said Comptroller substituted as 
conservator in place of the said Hargreaves, and received 
from him the possession of the aforesaid records and prop¬ 
erty ; and upon the appointment of the defendant Moran as 
aforesaid surrended and delivered possession of the same 
to the said Moran, w’ho now’ holds possession thereof; and 
that the said conservators and receiver have continued the 
employment of various persons connected with the said 
bank and have employed certain additional persons, w’hich 
with their own compensation as iixed by the Comptroller 
of the Currency, amounting in all to a sum, to wit, in excess 
of $2,000 a month, they have deducted and paid from the 
funds and assets of the said Park Savings Bank. 

1 13. Plaintiffs believe and therefore aver that the said 
trustees have, since the appointment of the said conserva¬ 
tors and receiver, abandoned, failed or have been prevented 
from exercising any control or administrative authority 
over the assets for which they are accountable, as 
10 aforesaid; they further believe and therefore aver 
that the said receiver has no legal right to possess 
or administer the same; that no demand has been made 
upon the Reconstruction Finance Corporation for the re¬ 
turn of the large portion of said assets illegally held by it; 
that a considerable portion of the assets of the said Park 
Savings Bank have been depleted by the wrongful acts 
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of the said Stunz, one of the trustees, as aforesaid, who 
has recently committed suicide; that a depositors’ commit¬ 
tee was selected at a meeting called with public notice to 
all depositors and at which meeting approximately one 
thousand depositors participated; that said depositors’ 
committee, which was then unanimously elected, has made 
numerous requests of the said Conservators and of the 
Comptroller of the Currency for permission to inspect the 
corporate records and other papers and records relating 
to administration of the affairs of said bank, which re¬ 
quests have not been granted; that this present suit brought 
by the plaintiffs herein is brought not only in their own be¬ 
half, and for their own benefit, but for the benefit and at 
the special request and with the unanimous approval of 
the said committee on behalf of all depositors; plaintiffs 
believe, and therefore aver, that there are fourteen thou¬ 
sand depositors, more or less, in said Park Savings Bank, 
including those persons who have subsequently made de¬ 
posits after the expiration of the charter of said bank, and 
at a time when it was prohibited from engaging in a bank¬ 
ing business, substantially all of said depositors being resi¬ 
dents of the District of Columbia; that the moneys received 
from said latter deposits have been mixed and intermingled 
with the assets constituting a trust fund in the hands of the 
liquidating trustees at the time of the expiration of the 
charter; that many of the depositors entitled to an account¬ 
ing as of August 30, 1929, have subsequent thereto depos¬ 
ited further sums without knowledge of the fact that said 
corporation had ceased to exist for banking purposes, that 
because of the ignorance of the plaintiffs as to the details 
of transactions carried on subsequent to August 30, 1929, 
which the plaintiffs are informed and aver have resulted in 
the loss of approximately, to wit, $2,250,000 of said funds, 
plaintiffs are unable to determine what actions at law might 
be brought or are necessary for their protection, and be¬ 
cause of the large number of persons involved, many of 
whom are unknown to the plaintiffs, and of the 
11 multiplicity of actions which would otherwise be 
necessary, plaintiffs are advised that this court, sit¬ 
ting as a court of equity, should take jurisdiction of the 
entire matter; that an accounting should be had, under 
this court’s direction and supervision, of all claims and 
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liabilities for and in behalf of all parties interested; that 
serious questions will arise upon the facts stated herein as 
to the right of the receiver to collect or demand the pay¬ 
ment of bills and accounts receivable and to sell or dispose 
of assets, including the banking house located at 14th and 
Kenyon Streets, N. W., Washington, D. C., that plaintiffs 
are advised and believe that the said receiver and his 
predecessors have been for approximately three and one- 
half months engaged in making collections and adjusting 
and settling matters connected with the said transactions 
i and in transacting said business the depositors, who are 
the cestui que trustent and the only persons actually in¬ 
terested in the matter, have not been consulted or advised 
with, but on the contrary have been refused information 
as to the situation or condition of said assets and/or the 
amount of known liabilities and have been denied the right 
to inspect any and all records and to see or examine the 
reports made by said conservators pertaining to the af¬ 
fairs of said bank. 

14. Plaintiffs further state that the individual defend¬ 
ants, herein named as the directors of the said Park Sav¬ 
ings Bank, after the expiration of the charter of said cor¬ 
poration on August 30, 1929 and notwithstading the fact 
that said corporation had thereafter no capacity, power or 
Tight to conduct a banking business and had no legal exist¬ 
ence for the purpose of conducting such a business, and 
notwithstanding the fact that all of the property and as¬ 
sets of said corporation had thereby become vested in the 
individuals named as directors in their capacity as liquidat¬ 
ing trustees and that in such capacity as liquidiating trus¬ 
tees they had no right to further engage in or conduct a 
banking business or continue anv of the business of said 
corporation except the liquidation of said assets and the 
payment of the proceeds thereof to the creditors and stock¬ 
holders of said corporation, did, notwithstanding the prem¬ 
ises, actively conduct, operate and manage a banking 
business under the name of “Park Savings Bank” at the 
place of the former banking corporation of the said cor¬ 
poration in the District of Columbia, and did then and 
there, and thenceforth to and until, to wit, the 6th 
12 day of March, 1933, manage, operate and conduct 
said banking business, receiving deposits on check- 
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ing and savings accounts, paying checks, drafts and with¬ 
drawals made loans and discounted notes, and performed 
all the service customary to a banking business, leading and 
inducing these plaintiffs and other depositors and the 
public generally to believe that the former Park Savings 
Bank, under which name they continued to conduct such 
banking business, was still existing as a banking corpora¬ 
tion and that they, the said individuals, were transacting 
and carrying on the banking business as directors and of¬ 
ficers of the said former bank, when in truth and in fact 
they had not, nor had any of them, taken any steps what¬ 
ever to extend or renew the charter of the former Park 
Savings Bank; and the plaintiffs and other depositors did, 
by reason thereof, deposit their savings and moneys with 
the defendants as aforesaid, whereas in fact the Park 
Savings Bank had wholly and legally ceased to exist as 
a corporation, and the said individual defendants herein 
named as directors thereby became liable and responsible 
to the plaintiffs and other depositors for the moneys and 
savings so deposited and which remain wholly unpaid. 

These plaintiffs aver that by reason of the fact that 
their moneys were received subsequent to August 30, 1929 
upon the aforesaid representations, which were not true, 
and contributed to the creation of the assets of said busi¬ 
ness, the said assets constitute a trust fund out of which 
the plaintiffs and other depositors are entitled to reim¬ 
bursement and which the plaintiffs are entitled to have 
administered and liquidated by a receiver to be appointed 
by this court in order that the court may apportion and 
pro rate the same to the depositors who are entitled to 
participate therein. 

15. Plaintiffs further state that upon the expiration of 
said charter as aforesaid on said 30th day of August, 1929, 
the assets and property theretofore belonging to said cor¬ 
poration were by operation at law, transferred to and 
invested in the said directors as liquidating trustees in 
trust for the sale and exclusive use and benefit of the then 
existing creditors and stockholders of said bank; and all 
of the indebtedness then due and owing to creditors bv the 
said corporations was merged and commuted to the inter¬ 
est which said creditors then acquired in said trust 
13 estate in the hands of said liquidating trustees, and 
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all of the rights of the stockholders of said corpora¬ 
tion were thereupon extinguished except insofar as their 
ownership of stock represented their distributive interest 
in said trust estate in the hands of said liquidating trus¬ 
tees, and in respect to said interest in said liquidation the 
said stockholders are necessary parties to this suit; that 
these plaintiffs, prior to the filing of this suit, applied to 
the persons having custody of the records containing the 
names of said stockholders and also applied to the defend- 
i ant Comptroller of the Currency and endeavored in other 
ways to ascertain the names of the said stockholders, but 
were refused information with respect to the identity of 
said stockholders and were denied access to the records 
whereby such information could be obtained; that they 
are not advised or informed as to the names or identity of 
said stockholders, but are informed that they consist of 
174 different individuals, and the plaintiffs are also in¬ 
formed that at a meeting called by said stockholders the 
defendants Casey, Roberts and Keefe were elected a com¬ 
mittee, of which the said Casey is chairman, to represent 
the interests of stockholders in the liquidation of said bank; 
that because the said individual stockholders are as a whole 
too numerous to make individual parties hereto and be¬ 
cause to a large extent are unknown to the plaintiffs, they 
have been made parties hereto as a class or group through 
the representation of the individual members of said com¬ 
mittee, and the plaintiffs are willing and agree that all of 
said stockholders may be individually permitted to inter¬ 
vene as persons interested in the administration of the trust 
estate. 

i 16. The plaintiffs further aver that the defendant Re¬ 
construction Finance Corporation advanced by way of a 
loan to the Park Savings Bank a sum of monev in excess of 
$256,000, that amount being, as plaintiffs are informed and 
believe, the approximate amount of the loan as existing at 
tin* time this suit was instituted; that said loan was made 
by the said Reconstruction Finance Corporation to the said 
Park Savings Bank as a corporation, taking therefor cer¬ 
tain promissory notes purporting to be signed by said 
bank as a corporation and purporting to have been issued 
by the said bank pursuant to authority conferred by its 
Board of Directors; that as collateral security for the 
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said loans, there was delivered to and was held by 
14 the said Reconstruction Finance Corporation at the 
time this suit was instituted, a large number of in¬ 
dividual real estate notes, discounted notes and other se¬ 
curities in the aggregate amount as of said date of more 
than $700,000; that the plaintiffs are informed and there¬ 
fore aver that since the time of the filing of this suit and 
the filing of this amended bill a sum of approximately 
$150,000 has been collected on the said securities by the 
said Reconstruction Finance Corporation and applied as 
principal and interest on said date, reducing the same to 
the sum of approximately $119,000. Plaintiffs are in¬ 
formed and believe, and therefore aver, that the said se¬ 
curities so transferred to the said Reconstruction Finance 
Corporation consisted in part of assets and securities 
which were in the hands of and held by the said defendant 
liquidating trustees as aforesaid, and which they had no 
right, authority or power to pledge as security for a loan to 
the defendant Reconstruction Finance Corporation and 
which should be surrendered to a receiver to be appointed 
by this court for administration for the benefit of the par¬ 
ties interested therein; that these plaintiffs have demanded 
both from the persons having custody of the records and 
from the Reconstruction Finance Corporation a list or 
schedule of said assets so transferred so that the same 
might be checked and identified, but such complete in¬ 
formation has been denied them so that they are unable 
to make the facts of this portion of their amended bill 
more specific and definite, and as to the same they pray 
discovery from the said defendant if such information be 
necessary prior to the trial of this cause, the said Recon¬ 
struction Finance Corporation having taken the position 
that while said defendant had no disposition to withhold 
proper or useful information, that “when you (meaning 
plaintiffs) have presented an issue against the Reconstruc¬ 
tion Finance Corporation which justifies you in going for¬ 
ward, there will be ample time in which to cast about as 
to how and from what source realization is to be obtained.” 

Plaintiffs aver that the said Reconstruction Finance 
Corporation took said securities chargeable with notice 
that the corporation whose notes they accepted was non¬ 
existent and that it was receiving securities from the 
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liquidating trustees of said corporation who lacked power 
of authority to pledge the same and therefore ac- 
15 quired merely a general claim against the individ¬ 
uals concerned and was then and is now without 
right to hold or retain the said securities and is account¬ 
able to the creditors of said bank. 

17. Plaintiffs further aver that prior to the filing of the 
original bill of complaint they advised the Comptroller of 
the Currency that the charter of said bank had expired, on, 
to wit, August 30, 1929, that the directors under the Ala¬ 
bama law became liquidating trustees to convert the assets 
and pay the then creditors, and that the said directors 
thereafter carried on a banking business as co-partners and 
became liable to the depositors jointly and severally as such 
co-partners for the full amount of any and all deposits made 
on and after the expiration of the charter aforesaid; and 
the plaintiffs, through their counsel, filed with the Comp¬ 
troller a memorandum supporting the contentions herein 
set forth, but the Comptroller, acting through his Deputy, 
contended the charter of said bank had not expired, that 
said charter was not finally issued until 1914, that he had 
the exclusive right to administer all the affairs of said 
banking business, and that the plaintiffs had no right or 
interest to participate or interfere in any way with the 
administration of the said bank by said Comptroller; and 
plaintiffs further aver that they continued until the filing 
of this suit to deny the authority and jurisdiction of the 
Comptroller over the liquidation of said bank by reason of 
the expiration of the charter as aforesaid, and counsel 
representing plaintiffs herein arranged for a meeting with 
all parties in interest being present with a view to deter¬ 
mining in advance of litigation the questions theretofore 
presented on behalf of plaintiffs; that such conference for 
such discussion was arranged and attended by all the par¬ 
ties in interest, whereupon without any discussion the First 
Deputy, acting for the Comptroller, advised those present 
i that the Comptroller had already determined to appoint 
a receiver and that therefore no discussion was in order, 
whereupon the plaintiffs filed the original bill of complaint 
herein, the filing of which had been delayed to await the 
conclusion reached at the conference aforesaid; and plain¬ 
tiffs aver that the defendant receiver was appointed by the 
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Comptroller on the day the said original bill was filed 
herein, but they are not informed whether said receiver 
was actually appointed and qualified prior to the filing 
of said original bill of complaint. 

1G In consideration of the premises, the plaintiffs 
pray: 

1. That subpoenas be issued to the defendants requiring 
them to appear and answer the allegations of this bill of 
complaint. 

2. That a receiver be appointed by this court as a substi¬ 
tute for the liquidating trustees of the said Park Savings 
Bank, and that this court take over the administration of 
said trust, and proceed under its orders and direction to 
liquidate the assets of said bank and to administer the 
same. 

3. That said receiver be vested with all the right, title 
and interest in and to the subject matter of this suit of 
all the creditors of said bank as of August 30, 1929, and of 
all persons subsequently making deposits or becoming 
creditors of said business; with full authority to act on 
behalf of all the individuals and persons so interested to 
recover and administer all assets, including any claim or 
claims against individuals, persons, or corporations aris¬ 
ing out of the same. 

4. That each and all of the persons, individuals and cor¬ 
porations so interested in said assets and claims be en¬ 
joined from prosecuting any action or actions, other than by 
intervention in this cause, either at law or in equity, rela¬ 
tive to or arising out of the matters herein set forth, with¬ 
out the permission of the court first had and obtained. 

5. That all persons having or controlling any assets be¬ 
longing to the said trust fund, or to said trust fund as in¬ 
termingled with other deposits, be required to surrender 
and deliver the same to said receiver. 

6. That the rights and interests of all creditors and 
persons interested in the results of this litigation be fixed 
and determined by decree of this court. 

7. That the defendant individuals described as directors 
in this bill of complaint be held jointly and severally liable 
for all of the assets coming into their hands as liquidating 
trustees on, to wit, August 30, 1929, and required to account 
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therefor for the benefit of the creditors and stockholders of 
the defendant Park Savings Bank, and that they be further 
held jointly and severally liable for the amount of all de¬ 
posits made and the liabilities created subsequent to the 
30th day of August, 1929, subject to the credit of the pro 
rata share of each of said depositors and creditors 
17 realized from the administration of the assets of 
said business for the benefit of said depositors. 

8. And for such other and further relief as justice and 
equity may require. 

JOSEPH W. THOMPSON, 
MARY E. ALLAN, 

HARRY A. REARICK, 

ANNA V. LIVINGSTONE, 

Per E. HILTON JACKSON and 
WM. E. RICHARDSON, 
Attorneys for Plaintiffs. 

E. HILTON JACKSON, 

WM. E. RICHARDSON, 

733 15th Street, N. W., 

Washington, D. C., 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

Joseph AY. Thompson, being first duly sworn, on oath de¬ 
poses and says that lie is one of the plaintiffs named in the 
foregoing amended bill of complaint; that he has read the 
same, and that the matters therein stated are true to the 
best of his knowledge, information and belief. 

JOSEPH W. THOMPSON. 

Subscribed and sworn to before me this 24 day of Novem¬ 
ber, 1933. 

[notarial seal.] 


GEORGE C. SHINN, 
Notary Public, D. C. 
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Motion to Dismiss and Ansicer of Certain Defendants to 
Amended Bill of Complaint. 

Filed December 4, 1933. 

* * # 

Motion to Dismiss Amended Bill as to Certain Defendants. 

Come now the defendants, Frank E. Altemus, Wade H. 
Atkinson, Charles W. Bolgiano, Joseph W. Cox, H. F. Dis- 
mer, Peter M. Dorsch, G. W. Forsberg, J. 0. Ghecn, E. T. 

Goodman, John H. Holmead, C. F. Jenkins, A. F. 
18 Jorss, E. S. Kennedy, Claude W. Owen, Robert L. 

W. Owens, Norman 0. Oyster, PI. A. Polkinhorn, 
Maurice Schlosberg, J. Robert Sommerville, Warren W. 
Spencer, W. M. Wailes, George E. Walker, L. T. Beuninger, 
X. Mountford, C. M. Murray, George A. Prevost, George 
W. White and C. C. Winebergcr, sued herein as directors 
and liquidating trustees of the Park Savings Bank, and as 
individuals trading under the firm name and style of Park 
Savings Bank, and. by their attorneys, Joseph T. Sherier, 
Otis Beall Kent and Ralph B. Flohartv, move the Court to 
dismiss the bill herein as to said defendants, and for 
grounds of said motion state: 

1. The facts alleged in the bill do not state a cause of ac¬ 
tion against any of the above named defendants either at 
law or in equity. 

2. The bill as to said defendants is without equity. 

3. None of the plaintiffs ever contracted or dealt with 
any of the said defendants in their individual capacity, as 
co-partners, or as liquidating trustees, trading under the 
firm name and style of Park Savings Bank, or otherwise. 
The plaintiffs and all the other depositors of the Park Sav¬ 
ing Bank, on the contrary, contracted and dealt with said 
bank as a corporation. None of the plaintiffs in their deal¬ 
ings alleged in the bill ever asserted or relied upon any al¬ 
leged partnership or trust relation between or amongst 
the defendants or any of them. 

4. The Park Savings Bank, at all times prior to the filing 
of this suit, was recognized by the plaintiffs and by all the 
other depositors of said bank as an existing corporation, 
notwithstanding the alleged expiration of the charter 
thereof. 
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5. Bv having dealt with the Park Savings Bank as a cor¬ 
poration, the plaintiffs and all other said depositors of said 
bank are estopped to deny the corporate existence of said 
bank. 

6. The Park Savings Bank held itself out as a banking 
corporation, and consistently claimed and exercised the 
right to continue its business as such. It made and sub- 
•mittod reports to the Comptroller of the Currency as re¬ 
quired by law, and was regularly examined by said Comp¬ 
troller as to its business and affairs. 

19 7. The laws of the State of Alabama in effect at 

the time of the alleged expiration of the charter of 
the Park Savings Bank expressly provided for and au¬ 
thorized an extension of the charter of said bank. 

8. The alleged expiration of the charter of the Park Sav¬ 
ings Bank if said charter in fact expired, is a matter that 
may be questioned only by the State of Alabama, and not 
one subject to collateral attack by any of the plaintiffs in 
this action. 

9. The provisions of the Statutes of Alabama recited in 
the amended bill of complaint and therein relied upon have 
no extra-territorial effect and, if applicable to the facts of 
l}ic present case, would be unenforceable by the courts of 
the District of Columbia. 

10. The remedy of the plaintiffs, if any, is plain, ade¬ 
quate and complete at law. 

11. Before a money judgment may be rendered against 
the above named defendants or any of them, they are en¬ 
titled, under the Constitution of the United States, to a 
trial by jury of the issues involved. 

12. The Comptroller of the Currency having assumed 
jurisdiction over the affairs, business and assets of the 
Park Savings Bank, and having appointed a receiver of 
said bank, this Court is without jurisdiction to entertain a 
suit in equity on behalf of any of the creditors of said bank 
for the purpose of liquidating and winding up its business 
and affairs. 

Answer of Certain Defendants to Amended BUI of 

Complaint. 

The above named defendants, by their said attorneys, 
saying and reserving to themselves and each of them the 
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I 


benefits and advantages of exception to the many errors 
and insufficiencies in the amended bill of complaint herein, 
and specifically reserving the objections and exceptions to 
said amended bill presented by the foregoing motion to 
dismiss, filed as a part hereof, and for answer to said 
amended bill, or to so much thereof as said defendants are 
advised it is material for them to answer, state: 

1. Answering the first paragraph of the amended bill, 
said defendants state that they are without sufficient knowl¬ 
edge either to admit or to denv the averments 
20 therein contained; except that they deny that any 
of said defendants is or ever was a liquidating trus¬ 
tee of the defendant Park Saving Bank, or that the busi¬ 
ness of said bank was ever conducted by said defendants 


except as directors of said bank, existing and operating 
as a corporation, as will hereinafter more fully appear. 

2-3. Said defendants deny that the defendant Park Sav¬ 
ings Bank is a corporation only for liquidating purposes, 
but aver that said bank was on the date of filing of this 


suit, and at all prior times referred to in the amended bill, a 


corporation, legally constituted and authorized to conduct 


the business of a banking corporation. Said defendants 


admit that John F. Moran is a citizen of the United States 


and a resident of the District of Columbia, and aver that 
on July 13, 1933, prior to the filing of the original bill 
herein, the Comptroller of the Currency of the United 
States, acting in his official capacity and pursuant to law, 
appointed said Moran as receiver of all the assets, business 
and affairs of said bank. The aforesaid defendants admit 


as true the allegations of this paragraph, in so far as they 
relate to the defendant Reconstruction Finance Corpora¬ 
tion; and they admit the allegations in said paragraph as to 
the residence and citizenship of the answering defendants. 
They deny that said defendants are former directors and 
liquidating trustees of said bank, or that any of them ever 
undertook to act as a liquidating trustee or trustees of said 
bank, or ever traded or held himself or themselves out as 
doing business individually or as individuals under the 
name of said Park Savings Bank. The answering defen¬ 
dants denv that the stockholders of said bank are numer- 
ous, and aver that they are not in excess of One Hundred 
and Scventv-Four in number. Said defendants are with- 
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out sufficient knowledge either to admit or to deny that 
the names of most of the stockholders are unknown to the 
plaintiffs, or that the record of said stockholders is or ever 
was held by the defendant Moran, or that the plaintiffs 
or any of them have or has been refused access to said 
record. The answering defendants deny that the stock¬ 
holders of said bank constitute a class or group whose 
rights are identical, and deny the right of the plaintiffs to 
sue said group as an entirety or class by naming individual 
stockholders as representatives of said class. Said 
21 defendants deny that the defendant Casey is Chair¬ 
man of any committee elected by the stockholders 
as a class, to represent their interests and liabilities grow¬ 
ing out of said stockholdings, or that the rights of said 
stockholders, in their interrelations with one another, are 
such as to admit of their fair representation as a class by 
said named stockholders. The answering defendants fur¬ 
ther admit that said defendant Casey, at a meeting of cer¬ 
tain of the stockholders of said bank, was elected chair¬ 
man of a committee representative of certain interests of 

certain stockholders: but thev denv that he was ever au- 

• * 

thorized by any of said stockholders to represent their in¬ 
terests and liabilities in any litigation growing out of or 
affecting such stockholdings, or that he or any other in¬ 
dividual stockholder of said bank was ever authorized to 
represent all the stockholders thereof as a class. 

4-5. The answering defendants admit the averments con¬ 
tained in paragraphs 4 and 5 of the amended bill. 

6. Said defendants admit the averments in the 6th para¬ 
graph of the bill, but further answering said paragraph 
aver that the charter amendment filed October 11, 1928, in¬ 
creasing the amount of authorized capital of said corpora¬ 
tion from $50,000 to $100,000, as alleged in the bill, was ap¬ 
proved by the duly constituted authorities of the State of 
Alabama; and that a certificate authorizing said increase 
of capitalization was duly issued by said authorities, as of 
October 11, 1928; that subsequently thereto said State of 
Alabama demanded and collected from said bank the an¬ 
nual franchise taxes and permit fees legally so collectible 
only from existing corporations of said State; and that the 
receipt and acceptance by said State of said annual fran¬ 
chise taxes and permit fees constituted a waiver by said 
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State of its right to terminate the charter of said bank, and 
an acquiescence by said State in the continued existence of 
and exercise by said bank of all its corporate functions. 

7. The allegations contained in paragraph 7 are and com¬ 
prehend conclusions of law which the aforesaid defendants 
are advised that it is not necessary or proper for them to 
answer. 

8. The answering defendants admit as true the aver¬ 
ments contained in paragraph 8 of the bill, except in so far 

as they relate to the business of said corporation 
22 which required the occasional services of and was 

conducted from time to time bv its said Statutory 
Agent in Alabama. 

9. Said defendants deny that the charter of the afore¬ 
said bank expired as alleged in paragraph 9 of the bill; 
deny that said corporation ceased to exist or to have any 
corporate power or capacity after August 30, 1929, to en¬ 
gage in any business except in respect to the incidents of 
liquidation specifically set forth in Section 7069 of the Code 
of Alabama; and deny that by the provisions of said law or 
otherwise, the members of the board of directors of said 
corporation holding office on August 30, 1929, became trus¬ 
tees to liquidate the affairs of said corporation, or to ad¬ 
minister the assets thereof, as a trust fund for the benefit 
of the creditors and stockholders of said bank. Further 
answering said paragraph, said defendants aver that, sub¬ 
sequent to August 30, 1929, prior thereto and until March 
6,1933, the date upon which said bank was closed by Execu¬ 
tive Order, as alleged in the bill, said bank conducted a 
general banking business in the District of Columbia as a 
corporation, exercising all the functions of a corporation, 
and holding itself out to the plaintiffs and to the public 
generally as a corporation authorized to do business as 
such; that, during all said period, the answering defen¬ 
dants continued to act as the duly elected and qualified di¬ 
rectors of said corporation, and discharged their duties 
and exercised their powers only as directors and officers of 
said bank as an existing corporation, and never at any time 
attempted or assumed to act as liquidating trustees of said 
bank, and never at any time held themselves out to the 
plaintiffs or to any other creditor of said bank as co¬ 
partners, trading under the firm name and style of Park 
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Savings Bank or otherwise. None of the plaintiffs or 
other creditors of said bank, during the aforesaid period 
or at any time, conducted any business or dealt with the 
defendant directors or any of them as liquidating trustees 
or as co-partners, or in any other manner except as di¬ 
rectors and officers of said corporation; and all the deal¬ 
ings of said plaintiffs and other said creditors with said 
bank were had and conducted with it as a corporation, and 
not with any of the answering defendants as individuals, 
or in any other capacity except as hereinabove alleged. 

Further answering said paragraph, these defen- 
23 dants aver that at least as early as February, 1914, 
the Comptroller of the Currency of the United 
States, in the performance of his duties as such, had ob¬ 
tained and subsequently retained in his possession a certi¬ 
fied copy of the articles of incorporation and charter of the 
aforesaid bank, and was therefore cognizant of all the pro¬ 
visions of and limitations imposed by said instruments; 
that, notwithstanding the alleged limitation upon the cor¬ 
porate existence of said bank, the Comptroller of the Cur¬ 
rency, subsequent to August 30, 1929, continued to recog¬ 
nize said bank as an existing corporation, demanding and 
receiving from it annual reports as to its condition as re¬ 
quired by law, and causing the periodic examinations of the 
fiusiness and affairs of said bank required by law to be reg¬ 
ularly made by representatives of his office at great ex¬ 
pense to said bank; that he permitted said bank to be held 
out to the public as an existing corporation, and as operat¬ 
ing under the supervision of the United States Treasury; 
and that during all said period; prior as well as subsequent 
to August 30, 1929, and until March 6, 1933, with Jthe full 
knowledge and consent of said Comptroller, a large sign 
was displayed on the front of the banking house of said 
bank, informing the public and those dealing with said 
bank that it was operating under and subject to the super¬ 
vision of the United States Treasury. Further answer¬ 
ing paragraph 9, the aforesaid defendants aver that the 
continued existence and operation of said bank as a cor¬ 
poration, subsequent to August 30, 1929, was expressly 
recognized, permitted and sanctioned by the State of Ala¬ 
bama which, during all said period, regularly demanded 
and collected from said bank the aforesaid annual fran- 
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chise taxes based on its authorized capitalization, and in 
addition thereto annually issued to said bank a permit to 
continue its operations as a banking; corporation, for which 
authorization it demanded and collected annual permit 
fees; the last said permit having been issued to said bank 
on January 31, 1933, expressly authorizing said bank to 
continue its said operations during and throughout the 
calendar year 1933. Further answering this paragraph, 
the aforesaid defendants aver that no action was ever 


taken, prior to March 6, 1933, either by the State of Ala¬ 
bama, the Comptroller of the Currency or any other per¬ 
son or authority, to terminate the corporate exist- 
24 ence of said bank or to question its legal right to do 
business as a corporation; but that, on the contrary, 
both the State of Alabama, until the present time, and the 
Comptroller of the Currency, until March 6, 1933, as here¬ 
inabove alleged, consistently acquiesced in and expressly 
recognized the legal right of said bank to have continued 
its said business as a corporation. 

10. Answering paragraph 10, the aforesaid defendants 
state that, insofar as they are informed, the individual de¬ 
fendants named in said paragraph as directors of said 
corporation were directors thereof on August 30, 1929. 
They further deny that said bank was dissolved, as alleged 
in said paragraph, or that the answering defendants or 
any of them became liquidating trustees jointly and sever¬ 
ally accountable for the liquidation of the assets of said 
bank. Said defendants have no sufficient information to 
enable them either to admit or to denv the remaining aver- 
ments of this paragraph. 

11. The answering defendants admit that they did not 
liquidate the assets of said bank and distribute the same, 
and state that they were in nowise empowered or obligated 
so to do. They admit that they continued the general bank¬ 
ing business of the aforesaid bank, but deny that they ac¬ 
cepted checks and withdrawals from depositors without 
regard to the rights of interests of other depositors or 
creditors. They admit that the stockholders of said bank 
held annual meetings and elected directors, as alleged in 
this paragraph. They admit that the directors of said 
bank in its corporate name declared dividends payable to 
the aforesaid stockholders as alleged in said paragraph, 
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but they deny that any said dividend was wrongfully de¬ 
clared or paid to any said stockholder. They admit that 
during the years 1932 and 1933 the aforesaid bank bor¬ 
rowed money from the defendant Reconstruction Finance 
Corporation, and pledged as security for said loan or 
loans assets belonging to said bank. 

12. The answering defendants deny that the aforesaid 
bank was not engaged in the banking business in the Dis¬ 
trict of Columbia after August 30, 1929. They admit that 
reports were regularly made and submitted to the Comp¬ 
troller of the Currency in the name of and for said corpora¬ 
tion ; and that the affairs of said corporation were periodi¬ 
cally examined by the Comptroller of the Currency, 

25 as alleged in the bill. Further answering said para¬ 
graph, these defendants assert that the action of 
the Comptroller of the Currency alleged in said paragraph 
was taken pursuant to law, and was within his rights and 
authority as Comptroller; and further aver that, before 
the tiling of this suit, the said Comptroller, acting within 
his said authority and pursuant to law as aforesaid, ap¬ 
pointed the defendant John F. Moran as receiver of the as¬ 
sets and business of said bank, as hereinabove alleged. 
These defendants have no sufficient information either to 
admit or to deny the remaining allegations of this para¬ 
graph. 

13. Answering paragraph 13 of the bill herein, the afore¬ 
said defendants admit that since the appointments of the 
aforesaid conservators and the appointment of said re¬ 
ceiver, as herein alleged, none of the answering defendants 
has exercised or attempted to exercise any control or ad¬ 
ministrative authority over the assets of said bank. They 
deny that said conservators and/or receiver had no legal 
right to possess and administer said assets; but they have 
up knowledge, and therefore neither admit nor deny, that 
no demand has been made upon the Reconstruction Finance 
Corporation for the return of any assets pledged with it 
bv said bank. Thev aver that thev are without sufficient 

V •/ w 

knowledge of the alleged wrongful actions of said Robert 
S. Stunz either to admit or to deny the allegations in said 
paragraph concerning him. These defendants likewise 
have no personal knowledge as to the alleged meetings of 
depositors and as to any action taken by said depositors at 
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any said meeting, as set forth in said paragraph, and, 
therefore, neither admit nor deny the same. These de¬ 
fendants deny that the plaintiffs herein had the legal right 
to bring this suit for the benefit of or on behalf of all the 
depositors of the aforesaid bank. They admit that monies 
received through deposits made after August 30, 1929, were 
mixed and intermingled with the other assets of said bank, 
the same having been received in the regular course of 
business and treated like all other deposits made both be¬ 
fore and after August 30, 1929; but they deny that any of 
the assets of said bank at any time constituted a trust 
fund in the hands of the answering defendants or of any of 
them as liquidating trustees, or that said bank was at any 
time prohibited from engaging in the banking busi- 
26 ness. These defendants deny that any depositor 
was entitled to an accounting as of August 30, 1929, 
except as every depositor was at all times entitled to have 
withdrawn his account or any part thereof, and to have re¬ 
ceived from the bank a statement as to the condition of his 
or her account; and said defendants state that said de¬ 
positors made their said deposits with said bank, in the 
belief that it was a legally authorized and existing cor¬ 
poration, as in fact it was. The answering defendants 
state that they are without sufficient information either to 
admit or to deny the remaining averments of fact in this 
paragraph contained; and that they are advised that it 
is unnecessary for them to answer the conclusions either 
of law or of fact in this paragraph contained. 

14. These defendants admit that the business of said 
bank was conducted after August 30,1929, as well as there¬ 
tofore in all respects as a corporation and that the plain¬ 
tiffs and all other depositors at all times, both before and 
after said date, dealt with and recognized the defendant 
bank as a corporation and in no respect to the contrary, all 
as hereinabove specifically set forth. 

With respect to the remaining allegations of said para¬ 
graph, these defendants are advised that all of said allega¬ 
tions are conclusions which are not required to be an¬ 
swered. 

15. The answering defendants denv that the named de- 
fondant stockholders or anv of them were or was ever 
authorized to represent the stockholders of defendant bank 
as a class as alleged in this paragraph. 



28 ALTEMUS, ADMINISTRATOR &C. VS. THOMPSON ET AD. 


With respect to the alleged efforts of the plaintiffs to 
have ascertained the information particularized in said 
paragraph, these defendants are without information and 
therefore neither admit nor deny said allegations. 

With respect to the remaining allegations of said para¬ 
graph, these defendants arc advised that all of said allega¬ 


tions are conclusions which need not be answered herein. 

16. These defendants deny that any of the assets re¬ 
ferred to in this paragraph were ever held by them or any 
of them as liquidating trustees or otherwise in any indi¬ 
vidual capacity; and said defendants are without knowl¬ 
edge as to the remaining allegations which, therefore, they 
neither admit nor deny. 

17. These defendants are without information as to any 

of the representations alleged in this paragraph to 
27 have been made by the plaintiffs to the Comptroller 
of the Currency, or as to any advice or informa¬ 
tion communicated by him to any of the depositors or to 
their counsel prior to July 13, 1933. They admit that a 
conference was held on the date last aforesaid as alleged in 
this paragraph, and that the announcement imputed to the 
Deputy Comptroller was then and there made by him. 

Further answering the amended bill herein, the answer¬ 
ing defendants aver that the Comptroller of the Currency 
has never assumed nor attempted to exercise any jurisdic¬ 
tion over the operations of or to appoint a receiver for a 
private or an unincorporated bank of the District of Co¬ 
lumbia. 

Further answering the amended bill herein, the answer¬ 
ing defendants aver that Section 69S2 of the Civil Code 
of Alabama, as effective since 1920, provides in substance 
that: 


“Every corporation chartered under this Chapter or 
under any general or special law of this State may * * * 
renew or extend its corporate existence, * * * in the 
following manner: the board of directors shall pass a reso¬ 
lution declaring that such change or alteration or extension 
is desirable and calling a meeting of the stockholders to 
take action thereon: if the holders of the larger amount in 
value of each class of stockholders having voting powers 
shall vote in favor of such * * * renewal or extension, 
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a report thereof, certified by the president or secretary of 
the corporation, under the corporate seal, must be filed and 
recorded in the office of the judge of probate of the county 
in which the corporation was organized, and upon the filing 
of the same, the certificate of incorporation shall be deemed 
to be so amended, or the corporate existence so renewed or 
extended, * * 

Pursuant to the foregoing provisions of the Alabama Civil 
Code and consistently with the requirements of Section 
6384 of said statutes as quoted in extenso in the bill herein, 
the cashier of the defendant bank on August 18, 1928, ad¬ 
dressed to the State Superintendent of Banks at Mont¬ 
gomery, Alabama a communication requesting permission 
to increase and instructions governing a proposed increase 
of the capital stock of said bank; to which communication 
the Superintendent of Banks replied on August 22, 
28 1928, with a reference of a compilation of the Ala¬ 

bama banking laws and a citation of the material 
sections thereof. 

On August 28, 1928, the defendant directors, at a regular 
meeting and with a full quorum present, unanimously 
adopted a resolution recommending to the stockholders that 
the bank increase its capital stock from $50,000 to $100,000 
and declare a 100% stock dividend, and directing the exec¬ 
utive committee and the cashier of the defendant bank to 
make the necessary arrangements for a special meeting of 
the stockholders to be held in furtherance of said recom¬ 
mendation. 

On August 30, 1928, the defendant directors caused to be 
mailed to each of the then stockholders of record and to the 
Superitnendent of Banks of Alabama a copy of their 
aforesaid resolution and a formal call, pursuant to the pro¬ 
visions of Section 7002 of the Alabama Civil Code, of a 
meeting of the stockholders to be held at the office of the 
defendant bank in Washington between the hours of five 
and six P. M. on October 2, 1928, for the purpose of acting 
upon said resolution, a true and correct copy of said notice 
being hereto attached as Exhibit I and made a part hereof. 

On October 2, 1928, the stockholders of the defendant 
bank at a special meeting held for the purpose and pur¬ 
suant to the aforesaid notice, unanimously adopted a reso- 
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lution that the foregoing recommendation of the directors 
i be approved and that they be authorized and requested 
to issue a 100% stock dividend. 

On October 6, 1928, the president and secretary of the 
defendant bank executed a certificate attesting to the ac¬ 
tion theretofore taken by the directors and the stockholders 
of the defendant bank in furtherance of the proposed in¬ 
crease in its capital stock, and acknowledged their certifi¬ 
cation thereof before a notary public. 

On October 22,1928, the aforesaid certificate of the pres¬ 
ident and the secretary of the defendant corporation, ac¬ 
knowledged and attested as aforesaid, was filed with the 
State Superintendent of Banks at Montgomery, Alabama, 
) who on said date duly certified that said record was in 
proper form and thereon endorsed his formal approval as 
i required by the aforementioned statutes of the State of 
Alabama. 

29 On October 23, 1928, the aforesaid certificate, en¬ 
dorsed as aforesaid, was filed for record with the 
Judge of the Probate Court of Jefferson County, Alabama, 
i as required by law, and on November 7, 1928, said certifi- 
, cate was duly endorsed and recorded by the judge of said 
Probate Court. A copy of said certificate is hereto at¬ 
tached as Exhibit 2 and made a part hereof. 

And now, having fully answered, these defendants pray 
i to be hence dismissed with their reasonable costs. 

CHARLES W. BOLGIANO, 
FRANK E. ALTEMUS, 

WADE H. ATKINSON, 
JOSEPH W. COX, 

H. F. DISMER, 

PETER M. DORSCH, 

G. W. FORSBERG, 

J. 0. GHEEN, 

E. T. GOODMAN, 

JOHN H. HOLMEAD, 

C. F. JENKINS, 

A. F. JORSS, 

E. S. KENNEDY, 

CLAUDE W. OWEN, 

ROBERT L. W. OWENS, 
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NORMAN 0. OYSTER, 

H. A. POLKINHORN, 
MAURICE SCHLOSBERG, 

J. ROBERT SOMMERVILLE, 
WARREN W. SPENCER, 

W. M. WAILES, 

GEORGE E. WALKER, 

L. T. BREUNINGER, 

N. MOUNTFORD, 

C. M. MURRAY, 

GEORGE A. PREVOST, 
GEORGE W. WHITE, 

C. C. WINEBERGER. 

JOSEPH T. SHERIER, 

OTIS BEALL KENT, 

RALPH B. FLEHARTY, 

Attorneys for Defendants. 

30 Charles W. Bolgiano, being first duly sworn, on 
oath states that he has read the foregoing answer by 
him subscribed on behalf of all of the answering defen¬ 
dants and knows the contents thereof; that the matters 
and things therein stated as of his personal knowledge are 
true, and those stated upon information and belief, he 
believes to be true. 

CHARLES W. BOLGIANO. 

Subscribed and sworn to before me this 2nd day of De¬ 
cember, 1933. 

TsealJ GEO. A. BERRY, 

Notary Public , D. C. 

Exhibit 1. 

Copy. 

Park Savings Bank. 

Thomas Somerville, President; George E. Walker, Vice 
Prest.; George A. Prevost, Vice Prest.; Wade H. Atkin¬ 
son, Vice Prest.; W. B. Todd, Secretary; Robert S. Stunz, 
Cashier; B. McNeil, Asst. Cashier; William C. Strauss, 
Asst. Cashier; Joseph W. Cox, Attorney. 
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Washington, D. C., August 30, 1928. 
To the Stockholders Addressed: 

A meeting or the Stockholders of the Park Savings Bank, 
Washington, D. C., will be held at the banking house Tues¬ 
day, Oct. 2,1928, between the hours of 5 and 6 o’clock P. M., 
to act on the following resolution: 

“Resolved, that the Board of Directors of the Park Sav¬ 
ings bank recommend to the Stockholders that the Bank 
increase its Capital Stock from $50,000 to $100,000 and 
declare a 100 per cent Stock Dividend.” 

Your Officers and Directors have given this matter care¬ 
ful thought and consideration and we recommend to vou its 
adoption in the belief that: 

First. The increase of capital stock wdll be beneficial to 
the institution in caring for its increasing and constantly 
widening business, and, 

31 Second. That the Stockholders themselves are 
entitled to the proposed stock dividend, in view of 
their cooperation with the Officers and Board of Directors 
in making the Bank so successful. 

If you cannot be present at the meeting in person, we 
urge you to sign the enclosed proxy and return to us at 
once. 

Very truly yours, 

GEO. E. WALKER, 

President. 

Exhibit 2. 

Copy. 

Report as to the Increase of Capital Stock of Park Savings 

Bank Made in Pursuance of Section 7003, Civil Code of 

Alabama. 

I, George E. Walker, President of the Park Savings 
Bank, a corporation organized under the laws of Alabama, 
do hereby report and certify as follows: 

At a regular meeting of the Directors of the Park Sav¬ 
ings Bank, held August 28, 1928, at which meeting a 
quorum of Directors were present, it was unanimously 
ordered and directed that a special meeting of the Stock- 
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holders be called to be held October 2, 1928, between the 
hours of five and six o’clock at the banking house of said 
Bank, for the purpose of obtaining the consent of the Stock¬ 
holders to the recommendation of the Directors that the 
capital stock of the Bank be increased from $50,000.00 to 
$ 100 , 000 . 00 . 

On August 30, 1928, due notice was given of the meeting 
so called, and of the purpose thereof, to each Stockholder, 
as prescribed by Section 7002 of the Civil Code of Ala¬ 
bama, by mailing to him or her a letter properly addressed 
with postage prepaid and deposited in the post-office, and 
also by publication once a week for the four consecutive 
wrecks, beginning respectively on the 2nd, 9th, 16th and 
23rd days of September, 1928. 

In pursuance of said notice a meeting of the Stockholders 
was held on October 2, 1928, at the hour and place men¬ 
tioned in said notice. At said meeting of Stock- 
32 holders 1,120 shares were represented in person 
and 3,254 shares by proxy, making a total of 4,374 
shares represented out of 5,000 shares outstanding. It w*as 
unanimously voted by said meeting of Stockholders that 
the recommendation of the Directors be approved, and the 
consent of the holders of all the stock so represented at 
said meeting, was given to the increase of the capital stock 
of the Bank from $50,000.00 to $100,000.00. 

In witness whereof, I have hereto set my hand as Pres¬ 
ident of the Park Savings Bank, and caused its corporate 
seal to be affixed hereto, this 6th day of October, 1928. 

(Signed) GEORGE E. WALKER, 

President of the Park Savings Bank. 

Attest: 

(Signed) ROBERT S'. STUNZ, 

Secretary. 

District of Columbia, to wit : 

I, Russell A. Houser, a Notary Public, in and for the Dis¬ 
trict aforesaid, hereby certify that George E. Walker, 
whose name as President of the Park Savings Bank, a cor¬ 
poration, is signed to the foregoing instrument, and who is 
known to me, acknowledged before me on this day that, 
being informed of the contents of the said instrument, he 
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as such officer and with full authority executed the same 
voluntarily for and as the act of said corporation. 

Given under my hand this 6th day of October, 1928. 

(Signed) " RUSSELL A. HOUSER, 

[seal.] Notary Public, District of Columbia. 

Filed in office for record this Oct. 23, 1928, and duly re¬ 
corded in Vol. 24, page 379. 

J. P. STILES, 

Probate Judge, Jeff. Co., Ala. 

33 State of Alabama. 

Banking Department. 

Montgomery. 

C. E. Thomas, Sup’t of Banks. 

State of Alabama, 

Montgomery County: 

I, C. E. Thomas, Superintendent of Banks in and for the 
State of Alabama, hereby certify that I have duly exam¬ 
ined into all the proceedings held by the Park Savings 
Bank of Washington, D. C., for the purpose of increasing 
its capital stock from $50,000.00 to $100,000.00, and I find 
that all of said proceedings appear to be regular and in 
conformity with the provisions of law and the same are 
hereby approved. 

Given under my hand and seal of office this the 22nd day 
of October, 1928. 

(Signed) C. E. THOMAS, 

[seal.] Superintendent of Banks. 

In the Probate Court. 

State of Alabama, 

Jefferson County: 

I, J. P. Stiles, Judge of Probate in and for the County 
and State aforesaid, do herebv certifv the foregoing to be 
and contain a true, correct and complete copy of the Cer¬ 
tificate of Increase in Capital Stock of Park Savings Bank, 
together with the filing of same, as appears of record in 
this office in Vol. 24, Record of Inc., page 379, et seq. 

Given under my hand and official seal this the 7th day 
of November, 1928. 

(Signed) 

[seal.] 


J. P. STILES, 
Judge of Probate. 
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34 Cross-Bill. 

Filed June 28, 1934. 

# * * 

John F. Moran, Receiver, Park Savings Bank, brings 
this Cross Bill and respectfully represents to this Honor¬ 
able Court as follows: 

1. The said John F. Moran, as Receiver of the Park Sav¬ 
ings Bank, alleges that he is the duly appointed, qualified 
and acting Receiver of said Park Savings Bank, having 
been appointed as such by the Comptroller of the Currency 
on July 13th, 1933, under the authority of Section 29S, Title 
5, Corporations, of the 1929 Code of Laws for the District 
of Columbia, and Section 5234 of the Revised Statutes of 
the United States (Section 192, Title 12 U. S. C. A.), and 
Section 300 of the 1929 Code of Laws for the District of 
Columbia, and that, as such Receiver, is now and has been 
since his appointment in actual physical possession of the 
assets of said Park Savings Bank; and, as such Receiver, 
brings this suit. 

2. That on the 30th day of August, 1909, incorporators 
of the Park Savings Bank filed Articles of Incorporation, 
which they had executed, entitled “Certificate of Incorpora¬ 
tion of Park Savings Bank,” and said Certificate was 
thereupon recorded in volume (S), page 465, of the Record 
of Incorporations of the Probate Court of Jefferson 
County, State of Alabama, by order of the then Probate 
Judge, in and for said State and County, and by the pro¬ 
visions of said “Certificate of Incorporation of the Park 
Savings Bank” said incorporators were authorized to 
carry on the business of banking as a Corporation under 
the name “Park Savings Bank”, and to do any business 
and exercise any power incident to the business of doing 
either a commercial or savings bank business. That the 

Charter aforesaid contained the following provisions: 

35 “The duration of the bank shall continue for a 
period of twenty years from the date of its incorpo¬ 
ration, with the provision of extension from time to time as 
provided by the laws of the State. ’ ’ 

3. That under and by virtue of the express terms of said 
Charter, and the Laws of Alabama applicable thereto, said 
corporation was and became on the 30th day of August, 
1909, subject to all of the applicable provisions of the laws 
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of the State of Alabama, which said laws in part provided 
as follows: 

“Section 251 of the Constitution of the State of Ala¬ 
bama : 

“Every banking company shall be required to cease all 
banking operations within twenty years from the time of 
its organization, unless the time be extended by law, and 
promptly thereafter, close its business; but after it has 
closed its business, it shall have corporate capacity to sue 
and shall be liable to suits until its affairs and liabilities are 
fully closed.” 

Code of Alabama (1928), Section 6383; 

“Banking Corporation Mag Extend Corporate Existence. 
Any banking corporation or any corporation engaged in 
doing a banking business whether organized under a gen¬ 
eral law or by a special act of the legislature, or otherwise, 
may from time to time, at any time before the expiration of 
the original term of its corporate existence, extend its cor¬ 
porate existence for such additional period it may desire, 
not to exceed 20 years, in the manner prescribed in the next 
following section.” 

I “Method of Extending Corporate Existence. —The Board 
of Directors shall pass a resolution that such extension is 
desirable and shall call a meeting of the stockholders in 
accordance with the provisions of Section 7002 of the Code 
ito take action thereon, notice of which said meeting shall be 
filed with the state superintendent of banks. If the holders 
in the larger amount in value of each class of stock having 
voting power shall vote in favor of such extension the pro¬ 
ceedings shall be certified by the president and the secre¬ 
tary or cashier under the corporate seal, and proved and 
acknowledged as in case of deeds to real estate, and 
36 such certificate shall be filed with the superintendent 
of banks. If the proceedings and certificate are in 
proper form the superintendent of banks shall endorse his 
approval thereon, and thereupon the corporation shall file 
the same in the office of the probate judge of the county 
where such corporation has its principal place of business; 
and upon such filing the corporate existence of such cor¬ 
poration shall be deemed extended in accordance with said 
certificate.” 
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Same, Section 7069 (identical with Section 3516 of the 
Code of 1907): 

“Corporations whose charters expire by limitation and 
which are dissolved by forfeiture, or by any other cause, ex¬ 
cept by judical decree, exist as bodies corporate for the 
term of five years after such dissolution, for the purpose of 
prosecuting or defending suits settling their business, dis¬ 
posing of their property, and dividing their capital stock, 
but not for the purpose of continuing their business; and 
the directors shall be trustees thereof with full power to 
settle their affairs, collect their debts, sell and convey the 
property and divide the monies and other property among 
the stockholders, after paying its debts; and may act under 
the by-laws of the corporation, prescribe the terms and con¬ 
ditions of the sales of the property of the corporation, sue 
for and recover the debts and property of the dissolved cor¬ 
poration, in the corporate name; and are jointly and sev¬ 
erally liable to its creditors and stockholders to the extent 
of the property which may come into their hands. On ap¬ 
plication to the chancellor judge or other court at the prin¬ 
cipal place of business of the corporation, such trustees 
may be continued for such length of time beyond such five 
vears as mav be necessary for the purpose in the section 
set forth.” 

4. That immediately upon the incorporation of the said 
Park Savings Bank as aforesaid, said institution opened an 
office for banking, established a banking office and pro¬ 
ceeded to engage in the business of banking in the City of 
Washington, District of Columbia, at which banking office 
and place of business in the District of Columbia it pro¬ 
ceeded to transact all of its banking business from said 
30th day of August, 1909, to the 30th day of August, 1929. 

5. That on the 30th day of August, 1929, by reason 
37 of the limitations contained in the charter of the Park 
Savings Bank, and in the law’s of Alabama authoriz¬ 
ing its corporate existence, the aforesaid charter of the 
Park Savings Bank expired, except to the extent provided 
in the aforesaid Section 7069 of the Code of Alabama of 
1928, no proceedings whatever having been taken for the 
extension of said charter from the original period of tw’entv 
years fixing the corporate existence of said corporation by 
law and its charter provisions. 
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6. That after said date, August 30th, 1929, the provisions 
of Section 7069 of the 1928 Code of Laws for the State of 
Alabama became applicable, and the corporation thereafter 
existed as a corporation de jure for the purpose of liquida¬ 
tion only for a period of five years in accordance with the 
terms of the statute. That thereupon, upon the terms of 
said statute, (Section 7069 of the 1928 Alabama Code), the 
members of the Board of Directors of said Park Savings 
Bank then holding office at the time of the expiration of said 
charter became and were trustees for the sole purpose of 
liquidating the affairs of said corporation, and to take over 
the assets and administer same as liquidating trustees for 
the benefit of the creditors and stockholders of said cor¬ 
poration. 

7. That on August 30, 1929, by reason of the facts and 
circumstances hereinbefore set forth, and upon the attach¬ 
ment of the applicable Alabama Statutes as aforesaid, 
^he following defendants were directors and became and 
were liquidating trustees of said Park Savings Bank, and 
as such became, were and are jointly and severally liable 
to the creditors and stockholders of the Park Savings 
Bank to the extent of the property and assets of said Park 
Savings Bank which on said date, August 30, 1929, came 
ipto their hands and possession, said liquidating trustees 
on said date being: Frank E. Altemus, Wade H. Atkinson, 
Charles IV. Bolgiano, L. T. Breuninger, Joseph W. Cox, 
H. F. Dismer, Peter M. Dorseh, G. W. Forsberg, J. O. 
Gheen, E. T. Goodman, John H. Holmead, C. F. Jenkins, 
A. F. Jorss, E. S. Kennedy, X. Mountford, C. M. Murry, 
Claude W. Owen, "Robert L. W. Owens, Norman IV. Oyster, 
H. A. Polkinhorn, George A. Prevost, Maurice Schlosberg, 

J. Robert Sommerville, Warren W. Spencer, W. M. 
38 Wailes, George E. Walker, George W. White, C. C. 

Wineberger, W. B. Todd. 

, That W. B. Todd and J. Robert Sommerville have died 
and leave will be requested in due course to have their 
executors/administrators joined as parties defendant 
herein. 

8. That the following assets came into the hands and pos¬ 
session of said Directors as liquidating trustees when the 
corporate existence of said Park Savings Bank terminated 
as aforesaid on August 30, 1929: 
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Assets. 


Loans due from borrowers.$3,154,541.32 

Cash on hand and due from banks. 690,922.84 

Bonds . 93,093.08 j 

U. S. Securities . 39,950.00 

Bank Building, including furniture and fix- 1 

tures . 132,069.26 j 

Miscellaneous Items . 12,213.34 


$4,122,789.84 I 

I 

9. That from the 31st day of August, 1929, to and includ- | 
ing the sixth day of March, 1933, the heretofore named di¬ 
rectors, as liquidating trustees, of said Park Savings Bank, 
notwithstanding the termination of the corporate exis¬ 
tence of said bank on August 30, 1929, as aforesaid, 
proceeded, and did continue to engage in and conduct a 
general banking business in the District of Columbia under 
the name and style of Park Savings Bank, and that, as such 
liquidating trustees, they thereupon became, were and are, 
by reason of their said continued operation of said gen¬ 
eral banking business in the District of Columbia, under the 
name and style of Park Savings Bank, jointly and sev¬ 
erally liable to all depositors and creditors with whom they 
did a banking business, subsequent to August 30th, 1929, in 
addition to their liability to the depositors and creditors of 
said bank on August 30,1929, as hereinbefore set forth; and 
the Receiver alleges that the books and records of said 
bank as of the date of suspension thereof on March 6th, 
1933, show an aggregate liability of said defendants to both 
classes of said depositors and creditors of approxi- 
39 mately to wit, $3,973,107.59. 

10. That said directors, as liquidating trustees 
under the express terms of said Section 7069 of the 1928 
Code of Laws for the State of Alabama, are charged by law 
with the affirmative duty and obligation of accounting to 
(1) petitioner as the legal representative of the creditors 
and stockholders of said bank as of August 30, 1929, for all 
assets which came into their hands on that date, and (2) as 
for a debt to the creditors (including all depositors) with 
whom said directors, as liquidating trustees, from August 
31, 1929, to March 6, 1933, transacted any business and be- 
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came indebted to in the name of Park Savings Bank; that 
said accounting has not been made by said directors/liqui¬ 
dating trustees; that the business and transactions of said 
directors/liquidating trustees in said bank from and after 
August 30, 1929, is so confused and complicated that only 
a court of equity can afford this Receiver/petitioner the re¬ 
lief required in the premises; that no adequate or complete 
remedy is available at law. 

Wherefore, the premises considered, petitioner prays: 

(a) That this Honorable Court require the defendant di¬ 
rector/liquidating trustees to account to your petitioner, 
as the legal representative of the creditors and sharehold¬ 
ers of the Park Savings Bank, for 

(1) All assets which came into their hands on August 31, 
1929 as liquidating trustees of the Park Savings Bank, and 

(2) All monies and assets received by them as such liqui¬ 
dating trustees on and after August 31, 1929, to and in¬ 
cluding March 6th, 1933. 

i (b) And for such other and further relief as to the Court 
may seem just and proper. 

JOHN F. MORAN, 

Receiver. 

J. BRUCE KREMER, 

GEORGE B. SPRINGSTON, 

Attorneys for Receiver. 

District of Columbia, ss: 

i John F. Moran, being first duly sworn, deposes and says 
that he has read the foregoing Cross-Bill bv him subscribed, 
that he knows the contents thereof: that the matters therein 
stated of his own personal knowledge are true and those 
matters stated upon information and belief, he believes to 
be true. 

JOHN F. MORAN. 

Subscribed and sworn to before me this 19th day of 
March, 1934. 


(Seal) 


SAMUEL W. HAWKINS, 
Notary Public. 
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40 Motion to Dismiss and Answer of Certain Defen¬ 
dants to Cross-Bill. Motion to Dismiss Cross-Bill 
as to Certain Defendants. 

Filed December 4,1934. 

Come now the defendants, Frank E. Altemus, Wade H. 
Atkinson, Charles W. Bolgiano, L. T. Breuninger, Joseph 
W. Cox, H. F. Dismer, Peter M. Dorsch, G. W. Forsberg, 
J. 0. Gheen, E. T. Goodman, John H. Holmead, A. F. Jorss, 
E. S. Kennedy, Claude W. Owen, Robert L. W. Owens, Nor¬ 
man W. Oyster, N. Mountford, C. M. Murray, H. A. Polk- 
inhorn, George A. Prevost, Maurice Schlosberg, Warren 
W. Spencer, W. M. Wailes, George E. Walker, George W. 
White and C. C. Wineberger, by their attorneys, Joseph 
T. Sherier and Otis Beall Kent, and move the Court to dis¬ 
miss so much of the cross-bill as was not heretofore dis¬ 
missed by order entered herein on the 28th day of June, 
1934, and for grounds of said motion state: 

1. The remaining allegations of said cross-bill do not 
state a cause of action against any of the above named 
defendants, either at law or in equity. 

2. None of the creditors or shareholders represented by 
the cross-plaintiff ever contracted or dealt with any of the 
defendants herein as liquidating trustees trading under the 
name and style of Park Saving Bank, or otherwise. Said 
creditors and shareholders, on the contrary, contracted 
with said Park Savings Bank as a corporation. None of 
the said creditors and shareholders aforesaid, in their 
dealings alleged in the cross-bill, ever asserted or relied 
upon any alleged trust relation between or amongst the de¬ 
fendants or any of them. 

3. The Park Savings Bank, at all times prior to March 
6,1933, was recognized by its creditors and shareholders as 
an existing corporation, notwithstanding the alleged ex¬ 
piration of the charter thereof. 

4. By having dealt with the Park Savings Bank as a 
corporation, its said creditors and shareholders are 
estopped to deny the corporate existence of said bank. 

5. The Park Savings Bank held itself out as a banking 
corporation, and consistently claimed and exercised the 
right to continue its business as such. 
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6. The laws of the State of Alabama, in effect at the time 
of the alleged expiration of the charter of the Park Sav¬ 
ings Bank, expressly provided for and authorized an ex¬ 
tension of the charter of said bank. 

7. The alleged expiration of the charter of the Park Sav¬ 
ings Bank, if said charter in fact expired, is a matter that 
may be questioned only by the State of Alabama, and not 
one subject to a collateral attack by any of the creditors or 
shareholders of said corporation. 

8. The remedy of the plaintiff, if any, is plain, adequate 
and complete at law. 

9. The cross-bill is not auxiliary to or dependent upon 
the original bill, but on the contrary asserts independent 
claims against the defendants, and brings into the cause 

new controversies not necessary to a determination 
41 of the case presented by the amended bill of com- 

i plaint herein. The cause of action alleged in the 

cross-bill is wholly inconsistent with the causes of action 
set out in the amended bill of complaint. The cross-bill 
asserts against the defendants the same rights, in favor of 
the cross-plaintiff, that are asserted in the amended bill of 
complaint, in favor of the plaintiffs therein, and claims 
the same relief. In short, both the cross-plaintiff and the 
plaintiffs in the amended original bill claim from the de¬ 
fendants precisely the same relief, but by different rights, 
with the result that there is presented in one suit two plain¬ 
tiffs, each claiming from the defendants the same relief. 

i Ansiver of Certain Defendants to the Cross-Bill. 

The above named defendants, by their attorneys, reserv¬ 
ing the objections and exceptions to said cross-bill pre¬ 
sented by the foregoing motion to dismiss, for answer to so 
much of said cross-bill as was not dismissed by the order 
entered herein on June 28,1934, answering say: 

1 and 2. They admit as true the allegations of para¬ 
graphs 1 and 2 of the cross-bill. 

3. They are advised that the allegations of paragraph 3 
of the cross-bill constitute conclusions of law which they 
are not required to answer. 

4. They admit that the Park Savings Bank, upon its in¬ 
corporation, opened an office and established a banking 
business in the District of Columbia, and that it continued 
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to transact such banking business up to the 6th day of 
March, 1933, when it was closed by Executive Order. 

5. The defendants deny that the charter of the Park 
Savings Bank expired on August 30, 1929, as in said para¬ 
graph alleged, and they deny that no proceedings were 
taken for the extension of said charter, and aver the fact 
to be that said charter was extended as will more fully here¬ 
inafter appear. 

6. The defendants are advised that the allegations of 
paragraph 6 of the cross-bill constitute conclusions of law 
which they are not required to answer. 

7. The defendants admit that they were directors of the 
Park Savings Bank on August 30, 1929. With respect to 
the remaining allegations of said paragraph, these defen¬ 
dants are advised that said allegations constitute 

42 conclusions of law which they are not required to 
answer. 

S. These defendants deny that there came into their 
hands and possession as liquidating trustees, or otherwise, 
the assets set out and enumerated in this paragraph. 

9. These defendants are advised that this portion of the 
cross-bill was dismissed by the order entered herein June 
28, 1934. 

10. The defendants are advised that the allegations in 
this paragraph of the bill amount to conclusions of law 
which they are not required to answer. 

Further answering said cross-bill, and with particular 
reference to paragraph 7 thereof, these defendants aver 
that on October 11, 1928, the charter of said Park Savings 
Bank was amended, whereby the authorized capital of said 
corporation was increased from $50,000 to $100,000, which 
said amendment was approved by the duly constituted au¬ 
thorities of the State of Alabama; and that a certificate 
authorizing said increase of capitalization was duly issued 
by said authorities on October 11, 1928; that subsequent 
thereto the State of Alabama treated, regarded and con¬ 
sidered the said amendment of the charter of said bank, 
increasing the capital stock thereof, as an extension of the 
corporate life of said bank; and that said State of Alabama 
thereafter demanded and collected from said bank the an¬ 
nual franchise taxes and permit fees legally collectible only 
from existing corporations of said State. 
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The defendants aver that, subsequent to August 30, 1929, 
prior thereto and until March 6, 1933, the date whereon 
said bank was closed by Executive Order, said bank had 
conducted a general banking business in the District of 
Columbia, as a corporation, exercising all the functions 
of a corporation, and holding itself out to the creditors and 
shareholders thereof and to the public generally as a cor¬ 
poration authorized to do business as such; that during all 
said period the defendants continued to act as the duly 
elected and qualified directors of said corporation, and dis¬ 
charged their duties and exercised their powers only as di¬ 
rectors and officers of said bank, as an existing corporation; 
and that the defendants never at any time attempted or as¬ 
sumed to act as liquidating trustees of said bank, and 
43 never at any time held themselves out to the credi¬ 
tors and shareholders of said bank as liquidating 
trustees thereof. 

The creditors and shareholders of said bank did not, dur¬ 
ing the aforesaid period, or at any time, conduct any busi¬ 
ness or deal with the defendants or any of them as liquidat¬ 
ing trustees, or in any other manner except as directors 
and officers of said corporation; and all the dealings of said 
creditors and shareholders with said bank were had and 
conducted with it as a corporation, and not with any of the 
defendants as liquidating trustees, or in any other capac¬ 
ity except as hereinbefore alleged. The said creditors and 
shareholders so represented by the cross-plaintiff as afore¬ 
said, at no time prior to the closing of said bank by Execu¬ 
tive Order on March 6,1933, claimed to have dealt with the 
defendants as liquidating trustees and never at any time 
prior to March 6, 1933 did said creditors and shareholders 
or any of them make any claim or demand on these de¬ 
fendants as liquidating trustees, but on the contrary, said 
creditors and shareholders at all times prior to said closing 
date treated and dealt with the defendants as directors of 
said Park Savings Bank as a corporation and not other¬ 
wise. 

i These defendants further aver that the shareholders of 
said Park Savings Bank participated in the annual and 
other meetings of the shareholders of said corporation, at 
which corporate matters, including the election of directors, 
were transacted. 
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The defendants further aver that the Comptroller of the 
Currency of the United States, in the performance of his 
duties as such, had obtained and retained in his possession 
copies of the articles of incorporation and the charter 
of the said Park Savings Bank, as well as a copy of the 
amendment increasing the capital of said bank; and that 
he was therefore cognizant of all the provisions of and 
limitations imposed by said instruments; that, notwith¬ 
standing the alleged limitation upon the corporate existence 
of said bank, the Comptroller of the Currency, subsequent 
to August 30, 1929, continued to recognize said bank as an 
existing corporation, demanding and receiving from it an¬ 
nual and other periodic reports as to its condition as re¬ 
quired by law, and causing the periodic examinations of 
the business and affairs of said bank required by law to be 
regularly made by representatives of his office, at great ex¬ 
pense to said bank; that he permitted said bank to be 
44 held out to its creditors and shareholders and to the 
public as an existing corporation, and as operating 
under the supervision of the United States Treasury; that 
during all said period, prior as well as subsequent to August 
30, 1929, and until March 6, 1933, with the full knowledge 
and consent of said Comptroller, a large sign was displayed 
on the front of the banking house of said bank, informing 
the public and those dealing with said bank that it was oper¬ 
ating under and subject to the supervision of the United 
States Treasury. 

The defendants further aver that the continued existence 
and operation of said bank as a corporation, subsequent to 
August 30, 1929, was expressly recognized, permitted and 
sanctioned by the State of Alabama, which, during said 
period, had demanded and collected from said bank annual 
franchise taxes, based on its authorized capitalization as 
a corporation, and in addition thereto had annually issued 
to said bank a permit to continue its operations as a bank¬ 
ing corporation, for which authorization it demanded and 
collected annual permit fees, the last said permit having 
been issued to said bank on January 31, 1933, and having 
expressly authorized said bank to continue its operations 
during and throughout the calendar year 1933. 

The defendants further aver that no action was ever 
taken prior to March 6, 1933, either by the State of Ala- 
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bama, the Comptroller of the Currency or any other person 
or authority, to terminate the corporate existence of said 
bank, or to question its legal right to do business as a cor¬ 
poration; but that, on the contrary, both the State of Ala¬ 
bama, until the present time, and the Comptroller of the 
, Currency, until March 6,1933, as hereinbefore alleged, con¬ 
sistently acquiesced in and expressly recognized the legal 
right of said bank to have continued its said business as a 
corporation. 

The defendants deny that the Park Savings Bank did not 
do or perform any of the acts or requirements prescribed 
or specified in the laws of Alabama to have obtained an 
extension of its charter, but on the contrary aver that said 
bank held such meetings of directors and stockholders and 
passed such resolutions, and filed such certificates as met 
the requirements of the laws of said State, and resulted in 
the continued recognition by said State of said bank as an 
existing corporation, subsequent to the 30th day of August, 
1929, and until the (late of the filing of the suit herein. 

And Now, Having Fully Answered, these defen- 
145 dants pray that so much of the cross-bill as was not 
dismissed by the order of June 28, 1934, may be dis¬ 
missed. 

CHARLES W. BOLGIANO. 

| FRANK E. ALTEMUS. 

WADE H. ATKINSON. 

L. T. BREUNINGER. 

JOSEPH W. COX. 

H. F. DISMER. 

PETER M. DORSCH. 

N. MOUNTFORD. 

C. M. MURRAY. 

H. A. POLKINHORN. 

GEORGE A. PREVOST. 

MAURICE SCHLOSBERG. 

WARREN W. SPENCER. 

W. M. WAILES. 

GEORGE W. WALKER. 

GEORGE W. WHITE. 

C. C. WINEBERGER. 

G. W. FORSBERG. 

J. 0. SHEEN. 
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E. T. GOODMAN. 

JOHN H. HOLMEAD. 

A. F. JORSS. 

E. S. KENNEDY. 

CLAUDE W. OWEN. 

ROBERT L. W. OWENS. 

NORMAN W. OYSTER, 

JOSEPH A. SHERIER, 

OTIS BEALL KENT, 

Attorneys for Defendants . 

Charles W. Bolgiano, being first duly sworn, on oath 
states that he has read the foregoing answer by him sub¬ 
scribed on behalf of all of the answering defendants and 
knows the contents thereof; that the matters and things 
therein stated as of his personal knowledge are true, and 
those stated upon information and belief, he believes to be 
true. 

CHARLES W. BOLGIANO. 

Subscribed and sworn to before me this 4th day of De¬ 
cember, 1934. 

MARGARET MacPHERSON, 
(Notarial Seal) Notary Public , D. C. 

46 Amended Decree Dismissing Amended and 

Cross Bills. 

Filed January 3, 1936. 

It appearing that certain changes were inadventently 
made in the decree entered herein December 9, 1935, after 
said decree had been signed by the Court, it is now this 3rd 
day of January, 1936, 

Adjudged, ordered, and decreed, that the decree of De¬ 
cember 9, 1935 be and the same is hereby amended nunc 
pro tunc by striking therefrom the aforesaid changes, so 
that the decree as amended shall read as follows: 

This cause coming on to be further heard upon the 
amended and cross bills filed herein, the answers thereto, 
and the testimony taken in open court, and it appearing 
to the Court that the decree heretofore entered in this cause 
on the 28th day of June, 1934, dismissing the amended 
and cross bills as to depositors of the Park Savings Bank 
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who became such after August 30, 1929, was on appeal af¬ 
firmed by the United States Court of Appeals for the 
District of Columbia, and after argument by counsel for 
the respective parties, it is by the Court this 9tli day of 
December, 1935, 

Adjudged, ordered, and decreed, that the amended bill 
i of complaint and cross bill filed herein, insofar as said 
bills seek to hold the defendants herein liable to depositors 
of the defendant bank who were such on August 30, 1929, 
and continued to be such until the closing of the bank on 
March 6,1933, be, and each of said bills is hereby dismissed, 
with costs to the defendants to be taxed by the clerk, 
i All proceedings heretofore had in connection with the 
appeals taken by the plaintiffs shall apply to the decree as 
amended. 

ALFRED A. WHEAT, 

Chief Justice. 

i From the foregoing decree the plaintiffs and cross-plain¬ 
tiff in open court note an appeal to the United States 
Court of Appeals for the District of Columbia, and the se¬ 
curity on appeal is fixed at One Hundred Dollars ($100.00) 
cost bond or a deposit of Fifty Dollars ($50.00) in cash. 

ALFRED A. WHEAT, 

C.J. 

47 Mandate of the United States Court of Appeals 

Filed October 18 1938 

United States of America, ss: 

The President of the United States of America 

To the Honorable the Justices of the District Court of the 
United States for the District of Columbia, 

(SEAL) 

Greeting: 

WHEREAS, lately in the Supreme Court of the District 
of Columbia, before you, or some of you, in a cause between 
^Joseph W. Thompson, Mary E. Allen, Harry A. Rearick, et 
al., Plaintiffs, and Park Savings Bank, Incorporated Under 
the Laws of the State of Alabama, and Others, Defendants, 
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Equity No. 55,933, wherein the decree of the said Supreme 
Court entered in said cause on the 3rd day of January, 
1936, is in the following words, viz: 

It appearing that certain changes were inadvertently 
made in the decree entered herein December 9, 1935, after 
said decree had been signed by the Court, it is now this 3rd 
day of January, 1936, 

Adjudged, ordered, and decreed, that the decree of De¬ 
cember 9, 1935 be and the same is hereby amended nunc pro 
tunc by striking therefrom the aforesaid changes, so that 
the decree as amended shall read as follows: 

This cause coming on to be further heard upon the 
amended and cross bills filed herein, the answers thereto, 
and the testimony taken in open court, and it appearing 
to the Court that the decree heretofore entered in this 
cause on the 28th day of June, 1934, dismissing the 
48 amended and cross bills as to depositors of the Park 
Savings Bank who became such after August 30, 
1929, was on appeal affirmed by the United States Court of 
Appeals for the District of Columbia, and after argument 
by counsel for the respective parties, it is by the Court this 
9th day of December, 1935, 

Adjudged, ordered, and decreed, that the amended bill 
of complaint and cross bill filed herein, insofar as said bills 
seek to hold the defendants herein liable to depositors of the 
defendant bank who were such on August 30, 1929, and 
continued to be such until the closing of the bank on March 
6, 1933, be, and each of said bills is hereby dismissed, with 
costs to the defendants to be taxed by the clerk. 

All proceedings heretofore had in connection with the 
appeals taken by the plaintiffs shall apply to the decree as 
amended. 

ALFRED A. WHEAT, 

Chief Justice. 

as by the inspection of the transcript of the record of the 
said Supreme Court, which was brought into the United 
States Court of Appeals for the District of Columbia by 
virtue of an appeal, agreeably to the act of Congress in such 
case made and provided, fully and at large appears. 

And whereas, at the term of April, A. D. 1937, of the 
said Court of Appeals, the following appears of record: 




50 ALTEMUS, ADMINISTRATOR &C. VS. THOMPSON ET AL. 

i Suggestion of death of Amandus F. Jorss and motion to 
substitute Karl F. Jorss as Executor of the Estate of 
Amandus F. Jorss as party appellee. Filed June 19, 1937 
and granted June 21, 1937. 

49 AND WHEREAS, in the term of October, in the 

vear of our Lord one thousand nine hundred and 
* 

thirty-seven, the said cause came on to be heard before the 
said Court of Appeals on the said transcript of record, and 
was re-argued bv counsel. 

ON CONSIDERATION WHEREOF, It is now here 
ordered adjudged and decreed by this Court that the decree 
of the said Supreme Court, now District Court of the United 
States for the District of Columbia, in this cause be, and the 
same hereby is, reversed with costs, and that the said Plain¬ 
tiffs recover against the said Defendants Park Savings 
Bank, Incorporated Under the Laws of the State of Ala¬ 
bama, and Others, Two Hundred Eighty-eight Dollars and 
Fifty-five Cents for their costs herein expended and have 
execution therefor, 

And it is further ordered that this cause be and the same 
is hereby remanded to the said District Court with instruc¬ 
tions to set aside the former decree and refer the case to an 
auditor for an accounting to determine which depositors of 
the bank as of August 30,1929, continued as such and to de¬ 
termine what part of their deposits as of that day remained 
in the bank during the ensuing period. 

March 7, 1938. 

You, therefore, are hereby commanded that such execution 
and further proceedings be had in said cause not incon¬ 
sistent with the opinion and decree of this Court as accord¬ 
ing to right and justice and the laws of the United States 
ought to be had, the said appeal notwithstanding. 

WITNESS, the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 17th day of October, in 
the year of our Lord one thousand nine hundred and thirty- 
eight. 

JOSEPH W. STEWART 
Cleric of the United States 
Court of Appeals for the 
District of Columbia. 
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50 COSTS OF Plaintiffs: 


Clerk.$41.50 

Attorney .$ 5.00 

Printing Record &e.$242.05 


$288.55 


Motion to Enter Decree on Mandate 

Filed November 29, 1938 

* * # 

Now come the plaintiffs and move the Court to enter a 
decree on the mandate of the United States Court of Ap¬ 
peals for the District of Columbia, dated October 17, 1938, 
and filed herein on the 18th day of October, A. D. 1938, in 
accordance with the draft of said decree filed herewith and 
made a part hereof. 

E HILTON JACKSON 
WM E RICHARDSON 
Attorneys for the plaintiffs 

J. BRUCE KREMER 
HERBERT M. BINGHAM 
H. DONALD KISTLER 

Attorneys for the cross-plain¬ 
tiff, John F. Moran, Receiver. 


51 In the District Court of the United States for 

the District of Columbia 

Equity No. 55,933 

Joseph W. Thompson, et al, Plaintiffs 

vs. 

Park Savings Bank, et al, Defendants. 

Decree on Mandate 

This case came on for hearing on the ... day of., 

1938, on the motion of the plaintiffs and of the cross-plain¬ 
tiff, John F. Moran, Receiver of the Park Savings Bank, 
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for a decree herein pursuant to the mandate of the United 
States Court of Appeals for the District of Columbia, dated 
October 17, 1938, and filed with the Clerk of this Court on 
the 18th day of October, 1938, and said motion having been 
argued by counsel, it is by the Court, this .... day of 
., 1938, 

ADJUDGED, ORDERED and DECREED: 

1. That the plaintiffs recover against the defendants, 

Park Savings Bank, a corporation, and against the in¬ 
dividual defendants,. the 

sum of Two hundred eighty-five Dollars and fifty-five cents 
($285.55) for their costs herein expended and that said 
plaintiffs have execution therefor. 

2. That the final decree of this Court heretofore entered 
be and the same is hereby vacated and set aside. 

i 3. That the plaintiffs, and other depositors of the de¬ 
fendant, Park Savings Bank who were such at the 
52 close of business on August 30, 1939, and continued 
to be such, are entitled to have and recover from the 

individual defendants,... 

jointly and severally, the amounts of their respective de¬ 
posit balances as of that day which remained unpaid during 
the ensuing period, less such dividends as may have been 
received thereon from the Receiver of said Bank subse¬ 
quent to its closing on March 6, 1933, together with in¬ 
terest on their said respective balances and reduced bal¬ 
ances resulting from the payment of said dividends, at the 
rate of six per cent per annum from and after March 6,1933. 

4. That this cause is hereby referred to. 

as Special Master under Rule 53 of the Rules of Civil Pro¬ 
cedure, to hear and report only upon the following par¬ 
ticular issues: 

The respective amounts of the deposits of the several de¬ 
positors of the defendant, Park Savings Bank, as of August 
30, 1929, which remained unpaid during the ensuing period 
to March 6, 1933, the date of the closing of said Bank; the 
amounts to be deducted therefrom on account of dividends 
subsequently paid to said depositors by the Receiver of said 
Bank on account of said deposits; the amounts of interest 
thereon as allowed by the next preceding paragraph of this 
decree, and the aggregate amount of such deposits so re¬ 
maining and now unpaid, and interest. 
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5. That in determining what withdrawals may have been 
thereafter made by said depositors from the balances of 
their respective accounts as of August 30, 1929, deposits 
made in said Bank after August 30, 1929 shall be regarded 
as the primary fund for the payment of checks or other 
withdrawals of funds from said Bank after said date. 
53 6. That upon the filing of the report of said Special 

Master such further orders and decrees shall be made 
in this cause as may be necessary and proper, including the 
determination of the matters reserved for decision by this 
Court in its order entered June 28, 1934. 


Justice. 


Points and Authorities in Opposition to Motion to Enter 

Decree 

Filed November 30 1938 

* * * 

The defendants oppose the entry of the decree submitted 
by the plaintiffs and for grounds of their opposition say: 

1. At least three of the individual defendants, namely, 
George W. White, Charles W. Bolgiano, and Parthenia E. 
Altemus, are deceased, and the personal representatives 
of their several estates have not been made parties to this 
cause. 

2. The liability of the directors to the creditors and 
stockholders was created by Section 7069 of the Alabama 
Code, and was thereby limited “to the extent of the prop¬ 
erty which may come into their hands” on dissolution. 
The property thus coming into the hands of the directors 
is to be distributed pro rata, not only to depositors, but as 
well to non-depositor creditors of the corporation as of Au¬ 
gust 30,1929. The third paragraph of the proposed decree 
makes no provision for creditors other than depositors, nor 
does it provide for the pro rata distribution of the property 
coming into the hands of the directors, but, on the con¬ 
trary, attempts to impose an absolute liability for 

54 the full amount of the deposits, without regard to 
the amount or value of the property received by the 
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directors and irrespective of the rights of non-depositor 
creditors to participate in the distribution. Such discrimi¬ 
nation in favor of depositors and against other creditors is 
neither justified by the statute nor the opinion of the 
Court of Appeals. (Opinion, p. 5) Before any decree can 
be entered fixing the liability of the directors, an account 
must be taken to determine “the extent of the property” 
which came into their hands on dissolution. 

Neither the statute, nor the opinion of the Court of Ap¬ 
peals, requires the payment of interest by the directors to 
the depositors. The duty imposed upon the directors by 
the statute is that of liquidating the assets and, until that 
is accomplished, the directors are under no obligation to 
distribute the proceeds. The matter of liquidating the 
assets was taken from the directors and assumed by the 
Receiver under direction of the Comptroller of the Cur¬ 
rency, and no showing has been made that the assets of the 
bank as of August 30, 1929, are as yet liquidated. At least 
until the assets have been reduced to liquid form, no obli¬ 
gation to pay interest thereon could arise. 

3. Paragraph four of the decree ignores the provision of 
the statute which limits the liability of the directors to the 
extent of the property coming into their hands on dissolu¬ 
tion, and attempts to substitute therefor an absolute and 
unlimited liability for all deposits as of August 30, 1929. 

4. Paragraph five of the proposed decree attempts to 
substitute for the general rule as to the application of pay¬ 
ments an obviously inequitable method of appropriation. 
Where the debts are of equal dignity and no application of 
payments is directed by the parties, the court, in making 

the application, will appropriate the payments to the 
55 debt oldest in point of time. If the debts are not of 

equal dignity, and one is more burdensome on the 
debtor than the other, the court will apply the payment in 
the manner most beneficial to the debtor. 

I 5. The assertion on page two of the plaintiff’s memo¬ 
randum in support of their motion to the effect that it was 
admitted the bank had assets of $4,122,789.84 on August 
31, 1929, is not supported by the record. The only testi¬ 
mony offered on this point will be found on page 104 of the 
record, which went no farther than to show that, according 
to the books of the bank, it had on that date certain assets. 
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The witness Moran who identified this statement had no 
personal knowledge of its truth or falsity. R. p. 106. 

When requested by the plaintiffs to find as a fact that 
the bank had on August 31, 1929, the assets shown by its 
report of that date to the Comptroller of the Currency, the 
Court declined so to do. R. pp. 68, 69. 

The date upon which the bank became insolvent and the 
extent to which its liabilities exceeded its assets being un¬ 
known!, and the object of the bills being to secure an ac¬ 
counting to determine those facts, demonstrate the im¬ 
possibility of ascertaining its assets until after an account 
has been taken. 

6. In lieu of the proposed decree submitted by the plain¬ 
tiffs, the defendants attach hereto a form of decree vdiich, 
it is believed, meets the requirements of the statute of Ala¬ 
bama and the opinion and mandate of the Court of Ap¬ 
peals. 

7. The Court of Appeals having held that upon expira¬ 
tion of the bank’s charter the directors became liquidating 
trustees and jointly and severally liable to creditors and 
stockholders to the extent of the property coming into their 

hands, and possession of all the assets of the bank 
56 having been taken by the Receiver, it follow’s that 
he should be directed to account to the directors for 
the assets thus received by him, and to restore them to the 
directors, to the end that they may be distributed to the 
creditors and stockholders as directed by the statute. 

JOSEPH T. SHERIER 
OTIS BEALL KENT 
Attorneys for Defendants , other 
than Altemus, Bolgiano , Jen¬ 
kins, Jorss & White. 

Authorities 

Section 7069 of the Alabama Code of 1907. 

Opinion of the United States Court of Appeals for the 
District of Columbia, announced March 7, 1938, pp. 5, 7. 

In Devaynes v. Noble, etc.—Clayton’s Case, 1 Mcrivale 
572, Clayton, who had been dealing with a banking partner¬ 
ship, one of the members of which was Devaynes, had on 
deposit with the bank at Devaynes’ death the sum of £1713. 
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Following Devaynes’ death, and before he had made any 
I further deposits to his account, Clayton drew upon it. Sub¬ 
sequently, he made deposits with the surviving partners, 
withdrew further money from his account, never directing 
that payment be charged against any particular fund, and 
in all respects continued dealing with the survivors. Upon 
their bankruptcy, Clayton claimed from the estate of De- 
vavnes the balance in his account at Devavnes’ death, less 
dividends paid by the bankrupt, on the ground that the 
i partnership should have paid his checks, issued after De¬ 
vaynes’ death and dissolution of the firm, from his deposits 
made after that time and not from the balance then on 
hand. 

57 Sir William Grant, Master of the Rolls, in over¬ 
ruling an exception to the report of the master in 

ifavor of the estate of Devaynes, stated: 
i If neither applied the payment, the law made the appro¬ 
priation according to certain rules of presumption, depend¬ 
ing on the nature of the debts, or the priority in which they 
were incurred. And, as it was the actual intention of the 
debtor that would, in the first instance, have governed; so 
it was his presumable intention that was first resorted to 
as the rule by which the application was to be determined. 
Tn the absence, therefore, of any express declaration by 
either, the inquiry was, what application would he most 
beneficial to the debtor. The payment was, consequently, 
applied to the most burthensome debt, —to one that carried 
interest, rather than to that which carried none,—to one 
secured by a penalty, rather than to that which rested on a 
simple stipulation;—and, if the debts were equal, then to 
that which had been first contracted. * * * 

But this is the case of a banking account, where all the 
i sums paid in form one blended fund, the parts of which 
have no longer any distinct existence. Neither banker nor 
customer ever thinks of saying, this draft is to the placed 
to the account of the £500 paid in on Monday, and this other 
! to the account of the £500 paid in on Tuesday. There is a 
fund of £1000 to draw upon, and that is enough. In such a 
rase, there is no room for any other appropriation than 
that which arises from the order in which the receipts and 
payments take place, and are carried into the account. Pre- 
i sumablv, it is the sum first paid in, that is first drawn out. 
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It is the first item on the debit side of the account, that is 
discharged, or reduced, by the first item on the credit side. 
The appropriation is made by the very act of setting the 
two items against each other. Upon that principle, all ac¬ 
counts current are settled, and particularly cash accounts. 
When there has been a continuation of dealings, in what 
way can it be ascertained whether the specific balance due 
on a given day has, or has not, been discharged, but by 
examining whether payments to the amount of that balance 
appear by the account to have been made? You are not 
to take the account backivards, and strike the balance at 
the head, instead of the foot, of it. A man’s banker breaks, 
mving him, on the whole account, a balance of £ 1000. It 
would surprise one to hear the customer say, “l have been 
fortunate enough to draw out all that I paid in during the 
last four years; but there is £1000 which I paid in five years 
ago, that 1 hold myself never to have drawn out; and there¬ 
fore, if I can find anybody who was answerable for the 
debts of the banking-house, such as they stood five years 
ago, I have a right to say that it is that specific sum>, which 
is still due to me, and not the £ 1000 that I paid in last week.” 
This is exactly the nature of the present claim. Mr. Clay¬ 
ton travels back into the account, till he finds a balance, for 
which Mr. Devaynes was responsible; and then he says,— 
“That is a sum which I have never drawn for. 
58 Though standing in the centre of the account, it is 
to be considered as set apart, and left untouched. 
Sums above it, and below it, have drawm out; but none of 
my drafts ever reached or affected this remnant of the bal¬ 
ance due to me at Mr. Devaynes’s death.” What boundary 
would there be to this method of re-moulding an account? 

The authorities relied upon by the plaintiffs on the ques¬ 
tion of the application of payments are not in point, be¬ 
cause the facts in those cases are unlike those of the in¬ 
stant case. 

In National Bank v. Insurance Co., 104 U. S. 54, princi¬ 
pally relied upon by the plaintiffs, the bank, with knowl¬ 
edge of the fact, applied trust funds belonging to the In¬ 
surance Co. to the payment of an individual debt of the 
latter’s general agent. It was held that, because of the 
knowledge of the bank of the fiduciary character of the 
account, the beneficiary of the trust could follow the fund. 
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In the instant case, the beneficiaries (depositors), and 
not the directors, made the withdrawals, which they now 
seek to characterize as misapplications by the directors. 
There is no similarity between the cases. 

If is respectfully submitted that the motion of the plain¬ 
tiffs to enter the decree proposed by them should be denied; 
and the decree submitted by the defendants should be en¬ 
tered. 

JOSEPH T. SHERIER 
OTIS BEALL KENT 
Attorneys for Defendants, other 
than Altemus, Bolgiano, Jen¬ 
kins, Jorss & White. 

59 In the District Court of the United States 

for the District of Columbia. 

Equity No. 55,933. 

Joseph W. Thompson, et al., Plaintiffs, 

vs. 

Park Savings Bank, et al., Defendants. 

Decree on Mandate 

This cause coming on for hearing on the motions of plain¬ 
tiffs and of the cross-plaintiff, John F. Moran, Receiver of 
the Park Savings Bank, for a decree herein, pursuant to the 
mandate of the United States Court of Appeals for the 
District of Columbia, filed herein on the 18th day of Octo¬ 
ber, 1938, and said motion having been argued by counsel, 
it is, by the Court, this_day of., 1938, 

ADJUDGED, ORDERED and DECREED, as follows: 

1. That the plaintiffs recover against the defendant, 
Park Savings Bank, a corporation, and against the indi¬ 
vidual defendants, other than Frank E. Altemus, Charles 
W Bolgiano, A. F. Jorss and C. F. Jenkins, the sum of 
$280.55, for their costs herein expended and that said plain¬ 
tiffs have execution therefor. 

2. The final decree of this Court, entered December 9, 

1935, as amended by decree of January 3, 1936, is vacated 
and the cause is referred to.as spe- 
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cial master to ascertain and report upon the following mat¬ 
ters: 

(a) Who were depositors of the Park Savings Bank as 
of August 30, 1929? 

(b) The amount of each such deposit as of August 30, 
1929. 

60 (c) The amounts and dates of withdrawal from 

each such deposit after August 30, 1929, and the 
amounts and dates of subsequent deposits thereto. 

(d) What part of each deposit as of August 30, 1929, re¬ 
mains unpaid? 

(e) The amount of any distributive dividends paid on 
each such deposit by the Receiver. 

(f) What were the assets of the bank, in itemized detail, 
at the close of business on August 30, 1929? 

(g) What disposition was made of each and all items of 
such assets after August 30, 1929? 

(h) What items of such assets became worthless; and 
when and how such assets became so. 

(i) What assets -were liquidated and the amount obtained 
therefor; what disposition made of the fund thus realized. 

(j) What person or persons received any part of such 
assets and the amount so received. 

(k) What person or persons are now holding or have un¬ 
der their control the proceeds of the liquidation of any 
such assets, or any part thereof, and the amount thereof. 

3. This decree is not binding upon the estates of any of 
the deceased directors. 

4. Upon the filing of the report of said special master, 
such further orders and decrees shall be made in this cause 
as may be necessary and proper. 


Associate Justice. 


61 Suggestion of Death 

Filed December 23 1938 

• # • 

The surviving defendants, through their counsel of rec¬ 
ord, advise the Court of the death of Parthenia E. Altemus, 



60 ALTEMUS, ADMINISTRATOR &C. VS. THOMPSON ET AL. 


executrix of the estate of Frank E. Altemus, on April 14, 
1938. 

JOSEPH T. SHERIER 
OTIS B KENT 
Attorneys for Surviving De¬ 
fendants. 

Motion for Substitution of Administrator of Parthenia E. 
j Altemus , Executrix, Deceased 

i Filed December 29 1938 

• * # 

Come now the plaintiffs and the cross-plaintiff in the 
above entitled action and show unto the court as follows: 
Parthenia E. Altemus, Executrix of the Estate of Frank 
. E. Altemus, deceased, was heretofore joined as a defendant 
in this action in the place and stead of the said Frank E. 
Altemus, deceased. Thereafter on, to wit, the 14th day of 
April, 1938, said Parthenia E. Altemus, Executrix, died 
and under date of December 6, 1938, letters of administra¬ 
tion, d.b.n.c.t.a. were issued to Frederick E. Altemus in the 
matter of the Estate of Frank E. Altemus, deceased, being 
| Probate proceedings No. 48,663 in the records of the Office 
of the Register of Wills for the District of Columbia and 
said Frederick E. Altemus is now the duly appointed and 
qualified representative of the Estate of the said Frank E. 
Altemus. 

WHEREFORE, plaintiffs and cross-plaintiff move for 
an order substituting as party defendant herein the said 
Frederick E. Altemus, Administrator, d.b.n.c.t.a. of 
62 the Estate of Frank E. Altemus, deceased, in the 
place and stead of the said Parthenia E. Altemus, 
Executrix, deceased. 

E. HILTON JACKSON 
WILLIAM E. RICHARDSON 
Attorneys for plaintiffs. 

J. BRUCE KREMER 
HERBERT H. BINGHAM 
BRUCE A. LOW 
H. DONALD KISTLER 
Attorneys for cross-plaintiff, 
John F. Moran , Receiver. 
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To: 


Notice of Motion 


Joseph T. Sherier 
Otis B. Kent 
Harry A. L. Barker 
Julian C. Hammack 
Attorneys for defendants. 


Please take notice that the above Motion will be brought 
on for hearing before this court in due course as provided 
in Rule 15 of the Rules of this court. The Points and Au¬ 
thorities in support of said Motion are attached hereto. 
The said Rules of this court require that if you oppose the 
granting of this Motion, you shall, within five days from 
the date of service upon you of a copy of said Motion and 
Points and Authorities, or such further time as the court 
may grant or as the parties to this action may agree upon, 
file in reply a statement of Points and Authorities upon 
which you rely and serve a copy thereof upon counsel for 
the plaintiffs and cross-plaintiff. 

E. HILTON JACKSON 
WILLIAM E. RICHARDSON 
Attorneys for plaintiffs. 

63 J. BRUCE KREMER 

HERBERT M. BINGHAM 
BRUCE A. LOW 
IL DONALD KISTLER 
Attorneys for cross-plaintiff, 
John F. Moran, Receiver. 

Service of a copy of the within Motion is hereby acknowl¬ 
edged this 28th day of December, 1938. 

HARRY A. L. BARKER 
Attorney for Estate of A. F. 
Jorss 

JULIAN C. HAMMACK 
Attorney for Estate of C. F. 
Jenkins. 

JOSEPH T. SHERIER 
OTIS BEALL KENT 
Attorneys for surviving 
defendants. 
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Points and Authorities in Support of Motion for Substitu¬ 
tion of Administrator of Parthenia E. Altemus, Execu¬ 
trix, Deceased 

* • • 


I 

Rule 25 of the Federal Rules of Civil Procedure. 

II 

The claim of plaintiffs and cross-plaintiff against defen¬ 
dants in this action survives the death of any of said de¬ 
fendants. See Title 24, Sec. 31, 1929 D. C. bode; I Am. 
Jur. pp. 81-82, Abatement and Revival, Sect. 107; Annota¬ 
tion, 79 A. L. R. 1519. 

E HILTON JACKSON 
WILLIAM E. RICHARDSON 
i Attorneys for plaintiffs. 

J. BRUCE KREMER 

i HERBERT M. BINGHAM 

BRUCE A. LOW 
H. DONALD KISTLER 

Attorneys for cross-plaintiff, 
John F. Moran, Receiver. 


64 Suggestion of Death 

Filed January 5 1939 

* * m 

The plaintiffs and the co-plaintiff, through their attor¬ 
neys, advise the Court that the defendant, Frank E. Alte¬ 
mus, died on the 22nd day of July, A. D. 1935, and there¬ 
after Parthenia E. Altemus duly qualified as executrix of 
his estate on the 31st day of July, A. D. 1935, and further 
that said Parthenia E. Altemus departed this life on the 
14th day of April, 1938, and letters of administration d.b.n. 
c.t.a. were issued to Frederick E. Altemus on the estate of 
said defendant, Frank E. Altemus, on the 6th day of De¬ 
cember, 193S; and the Court is further advised that on 
November 9, 1935, a stipulation was filed suggesting the 
decent death of Frank E. Altemus and substituting Par- 
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thenia E. Altemus as executrix as a party defendant in this 
cause, adopting the original answer of the deceased and 
submitting herself to the jurisdiction of the Court in fur¬ 
ther proceedings. 

E. HILTON JACKSON 
WM. E. RICHARDSON 
Attorneys for Plaintiffs 

J. BRUCE KREMER 
HERBERT M. BINGHAM 
BRUCE A. LOW 
H. DONALD KISTLER 
Attorneys for co-plaintiff, 
John F. Moran, Receiver. 


Points and Authorities in Opposition to Motion for Substi¬ 
tution of Administrator, d. b. n. c. t. a. of Frank E. 
Altemus 

Filed January 6 1939 
# # * 

Notwithstanding the caption of this motion might 
65 be interpreted otherwise, it is assumed that the pur¬ 
pose here is to substitute Frederick E. Altemus, as 
administrator, d. b. n. c. t. a. of the estate of Frank E. Alte¬ 
mus. Parthenia E. Altemus individually was never a party 
to this suit, had no connection therewith or with the cause 
of action alleged in the original bill of complaint. These 
Points and Authorities will be applied to the question as 
to whether or not the motion should be granted when ad¬ 
dressed to Frederick E. Altemus as administrator, d. b. n. 
c. t. a. of Frank E. Altemus, deceased. 

Rule 25 of the Rules of Civil Procedure, so far as perti¬ 
nent here provides:— 

“(a) Death. 

“(1) If a party dies and the claim is not thereby extin¬ 
guished, the court within 2 years after the death may order 
substitution of the proper parties. * * * 

“(2) In the event of the death of one or more of the 
plaintiffs or one or more of the defendants in an action in 
which the right sought to be enforced survives only to the 
surviving plaintiffs or only against the surviving defen- 
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dants, the action does not abate. The death shall be sug¬ 
gested upon the record and the action shall proceed in fa¬ 
vor of or against the surviving parties.” 

The reference to extinguishment in Rule 25 (a) (1) and 
to survival of the right sought to be enforced in 25 (a) (2), 
obviously remit the question whether the claim is extin¬ 
guished or survives to the substantive law. 

This question of substantive law will be discussed both 
from the standpoint of the law in the District of Columbia 
and that of Alabama, where the Park Savings Bank was 
organized, under whose law the cause of action here is al¬ 
leged to have originated. 

The Court of Appeals held in this case, by the opinion 
filed March 7,1938— 

‘‘The case * * * is, therefore, wholly lacking in any ele¬ 
ment of bad faith.” 

66 The court further held that the liability of the di¬ 
rectors here were, “as trustees of a fund, which by 
operation of law should have come into their hands on the 
day in question.” Again:— 

“If under the Alabama statutes failure of the bank’s 
stockholders to renew the charter, dissolved the corpora¬ 
tion and created out of its then assets a trust fund in the 
hands of the directors for the benefit of its then stockhold¬ 
ers and creditors—and of this there can be little, if any, 
doubt—then necessarily the liability of the directors to that 
extent accrued for the faithful discharge of the statutory 
duty.” • * * 

Again:— 

i “So we go back to the question whether the depositors 
bv continuing to deal with the bank after the charter ex¬ 
pired are precluded from asserting their original right to 
look to the directors for an equitable distribution of the 
fund which by the terms of the statute it was their duty to 
distribute in liquidation of the bank’s obligations.” * * # 

Again:— 

“And plaintiffs and others in like situation, upon a show¬ 
ing that they are in that class, are entitled to the benefits 
of the trust to the extent of their deposits as of August 30, 
1929.” 

! The excerpts above made clearly demonstrate that there 
was no bad faith on the part of the directors and no profit 
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to them and that their liability is limited to the assets that 
were in their hands on August 30, 1929. The cause of ac¬ 
tion, if any, arose by virtue of a statutory provision in the 
Alabama laws. There was no enrichment of any director 
by reason of any act charged in the bill. 

The common law liability with respect to such matters is 
set forth in 1 R. 0. L. page 44, as follows:— 

“"Where, however, the cause of action against an officer 
of a corporation arises from a breach of a fiduciary rela¬ 
tion by which he enriches himself his death does not abate 
the action. Therefore, a cause of action against such offi¬ 
cer for misappropriation of corporate property by him 
while in office, the cause of action having arisen from a 
breach of a fiduciary relation by which the officer enriched 
himself, survives his death. Similarly, a cause of action 
against a stockholder to enforce a statutorv liability mav 
or may not survive his death. It all depends on the nature 
of the cause of action. A cause of action which is 
67 penal in its nature does not survive the ‘wrong¬ 
doer’s death,’ and, therefore, a cause of action 
against a stockholder which is penal in its nature does not 
survive the stockholder’s death. Thus a statute authoriz¬ 
ing the formation of corporations, and providing that they 
shall not commence business until certain specified things 
are done, and making the corporations individually liable 
for the debts thereof until those things are done is penal, 
and an action to enforce such liability abates by the defen¬ 
dant’s death.” 

District of Columbia Law 

Title 24—Section 31—District of Columbia Code, is cited 
in the Points and Authorities filed on behalf of the plain¬ 
tiffs. That section reads as follows:— 

“On the death of any person in whose favor or against 
whom a right of action may have accrued for any cause 
except an injury to the person or to the reputation, said 
right of action shall survive in favor of or against the legal 
representatives of the deceased: but no right of action for 
an injury to the person, except as provided in Title 21 of 
this code, or to the reputation, shall so survive.” 

The Supreme Court had occasion to construe a similar 
section in the Virginia law, in Henshaw vs Miller, 17 How- 
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ard 204,15 Lawyers, 222. The court had before it the ques¬ 
tion of abatement vel non in an action to recover damages 
for fraudulently recommending a person as worthy of 
credit. 

The defendant died and the question was whether the 
cause of action survived. 

The State Statute, is set forth in the opinion and reads 
as follows:— 

“That where any personal action or suit in equity is now 
or shall be depending in any court of this Commonwealth, 
and either of the parties shall die before verdict rendered 
or final decree be had, such action or suit shall not abate, 
if the same were originally maintainable by or against an 
executor and administrator.” 

The Court said:— 

i “The maxim of the common law is ‘actio personalis 
moritur cum persona,’ and as this maxim is recognized 
both in England and in Virginia, the interpretation of it in 
the former country, becomes pertinent to its exposi- 
68 tion or application here. In England it has been 
expounded to exclude all torts when the action is in 
form ex delicto, for the recovery of damages, and the plea 
not guilty. That in case of injury to the person, whether 
by assault, battery, false imprisonment, slander qt other¬ 
wise, if either party who received or committed the injury 
die, no action can be supported either by or against the 
executors or other personal representatives.” 

Again the court said:— 

“Upon full consideration of the statutes of Virginia, and 
of the interpretation placed by the courts of that State 
upon those statutes, and of every analogy which can be 
applied from similar provisions elsewhere, we are of the 
opinion, that in the Circuit Court this action did not sur¬ 
vive the death of the defendant, but abated upon the oc¬ 
currence of that event.” 

The Court of Appeals of this District had occasion to 
construe Title 24—Section 31—District of Columbia Code 
in Dingman vs Henry—51 App. D. C., 340, from which the 
following is taken:— 

“We agree with the trial court that the relationship of 
the original plaintiffs amounted to a special partnership, 
since they were engaged in a common enterprise for mu¬ 
tual benefit. * * * 
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# It is apparent, therefore, that Section 235 of the Code, 
relating’ to the survival of rights of action and abatement 
in case of death, has no application, since the surviving 
partners were vested with the legal title to the assets of 
the special partnership, and, having reduced such assets 
to possession, will be accountable to the representatives of 
the deceased partner. The trial justice ruled that tjie scire 
facias may be amended by suggesting the death of. Steven¬ 
son, and we see no reason whv this mav not be done, as 
such an amendment in no way affects the rights of the de¬ 
fendant.” 

The following excerpt is taken from 1 Corpus Juris, page 
153, Section 248:— 

“At common law every real or personal action abated on 
the death of either the sole plaintiff or the sole defendant, 
before verdict and judgment, and this is still the law except 
in so far as the common law rule has been modified by stat¬ 
ute. And the death of a party had the same effect, with 
certain exceptions, where there were several plaintiffs or 
defendants.” 

The plaintiffs in their Points and Authorities cite 1 Amer. 
Juris, page 81-82 Section 107. This section is as follows:— 
“The most common test for determining whether 
69 a cause of action against a corporate officer survives 
his death is whether or not it is penal. If it is re¬ 
garded as of a penal or personal, rather than of a contrac¬ 
tual nature, then it does not survive. If, on the other hand, 
the cause of action against the officer, director or trustee 
is of a remedial or contractual, rather than of a penal or 
personal nature, it survives his death. The fact that the 
statute imposes a liability in the nature of a penalty has 
not always been regarded as decisive against its survival. 
Generally speaking, causes of action against the officers, 
directors or trustees of a corporation for negligence or mis¬ 
conduct resulting in loss to the corporation are held to sur¬ 
vive. Where the cause of action against an officer of a 
corporation arises from a breach of a fiduciary relation by 
which he enriches himself, his death does not abate the ac¬ 
tion. Therefore, a cause of action against such officer for 
misappropriation of corporate property by him while in 
office, the cause of action having arisen from a breach of a 
fiduciary relation, by which the officer enriched himself, 
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survives his death. An action in equity against a director 
of a corporation to recover secret profits made under a con¬ 
tract with the corporation survives against the executor or 
administrator. Statutes imposing liability on corporate 
officers or directors for failure to file reports have generally 
been held to be of a penal nature, so that the liability there¬ 
under does not survive the death of one so liable. There is 
some difference in opinion about the survival of causes of 
action for the wrongful declaration and payment of divi¬ 
dends, some cases holding that the cause does survive, and 
others that it does not.” 

From the excerpts made above from the Thompson case 
in the Court of Appeals, it is apparent that this alleged 
cause of action does not arise from the breach of a fiduciary 
relationship by which this defendant’s testator enriched 
himself. Nor does it arise by reason of misappropriation 
of corporate property by him while in office. 

There has not been throughout the whole of this case the 
faintest suggestion that at any time there was any personal 
enrichment on the part of Frank E. Altemus by reason of 
anything that happened here. It is merely a liability sought 
to be imposed upon him by virtue of his being a director in 
this corporation. This thought is perhaps better expressed 
in the case of United States vs Daniel, 6 Howard -11; -12 
Law. Ed. 324 as follows: 

“If the person charged has secured no benefit to himself 
at the expense of the sufferer, the cause of action is 
70 said not to survive; but where, by means of the of¬ 
fense, property is acquired which benefits the tes¬ 
tator, there an action for the value of the property shall 
survive against the executor.” 

American Law Reports Annotated—Vol. 79—Page 1523 

“In other cases, however, it has been held that the cause 
of action did not survive. This conclusion has been reached 
on various grounds as the absence of fiduciary relationship 
between the parties or of benefit to the decedent’s estate or 
the penal nature of the liability in question. Thus it has 
been held that where there is no benefit to the decedent’s 
estate and he stands in no fiduciary relation to the plain¬ 
tiff, a preferred stockholder in the corporation of which 
the decedent was a director and officer, any right of action 
for damages sustained to the plaintiff through the dece- 
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dent’s personal misconduct does not survive against his 
administrator.” 

The obvious meaning of the local statute is that where 
there is one person plaintiff or defendant and he dies, the 
cause of action survives, subject to the exceptions stated in 
the statute, but where there are two or more parties plain¬ 
tiff or defendant and one dies, the statute is not applicable 
but the common law. This is apparently the meaning of the 
Court of Appeals in the Dingman vs Henry case, supra, 
and is not an unreasonable construction. 

At common law, a judgment against an executor or ad¬ 
ministrator was executionable only de bonis testatoris. Un¬ 
der Title 29—Section 252, District of Columbia Code, (for¬ 
merly 328 District of Columbia Code) it may be execution- 
able de bonis propriis. However, before any judgment can 
be entered, due account must be had to determine the “just 
proportion of the amount of the debt * # * regard being 
had to the amount of all the just claims and of the assets” 
as provided in the section to which reference has been 
made. In this case there are six probate estates and twenty 
two individuals who are yet living. What kind of a judg¬ 
ment can the court enter? It cannot enter a judgment 
against the probate estates until there has been a reference 
to the Auditor and account taken as to the assets 
71 and claims of the respective estates and it is a cer¬ 
tainty that this accounting must be taken separately 
as to each estate, because it could not be identical. The 
court cannot enter a judgment until due consideration is 
given to the solvency of the respective estates and all of 
these things make the machinery inapt and impracticable 
to permit the survival of the action. 

At common law, only one judgment could be entered in 
a case. Overland Washington Motor Company vs Alex¬ 
ander, 43 App. D. C. 284. 

If it be answered that at various stages judgments may 
be entered under Rule 54-B of the Rules of Civil Procedure, 
the court is asked to consider the practical effect of what 
has been said above and to take into consideration the fact 
that 54-B applies only “when more than one claim for re¬ 
lief is presented in an action.” In this case, there is only 
one claim asserted against the parties. The claim is for an 
accounting and for the recovery of a money judgment. The 
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confusion that must necessarily arise in an attempt to en¬ 
ter a judgment against an individual in one case and 
against an executor or administrator de bonis testatoris, 
et de bonis propriis in another, must of itself add difficul¬ 
ties to the practical administration of a suit such as we 
have here. For that reason, it is submitted, that there is 
no survivorship here. 

This is not in conflict with the rules of construction set 
forth in the District of Columbia Code. While the use of 
the singular in the statute is not conclusive, Title 1—Sec¬ 
tion 12, formerly the preamble of the Code, provides:— 

“Words imparting the singular number shall be held to 
include the plural and vice versa, except where such con¬ 
struction would be unreasonable.” 

72 To give the statute the meaning which the plain¬ 
tiffs seek to give to it would certainlv not onlv create 
chaos in the administration of justice but would be an un¬ 
reasonable construction. 

The language of the Supreme Court in Armstrong Paint 
and Varnish Works vs Xu-Enamel Corporation, decided 
Dec. 5, 1938 and reported in the Advance Sheets (Co-oper¬ 
ative) at page 191, seems to be fitting:— 

“To construe statutes so as to avoid results glaringly 
absurd has long been a judicial function.” 

The Alabama Law 

The Alabama Statute, Section 5712, formerly Section 
2496 in the Alabama Code, which is cited in Wynn vs Talla- 
possa County Bank, page 237, is as follows:— 

“All actions on contracts, expressed or implied; all per¬ 
sonal actions, except for injuries to the reputation, survive 
in favor of and against a personal representative.” 

The first impression with respect to this statute is that 
it is so all embracing so as to cover every sort of a case and 
yet. it has not been so applied by Alabama cases. The ac¬ 
tion in the case at bar is essentially one in equity. It is not 
only entitled and numbered in the equity side of the court 
but the relief as sought is essentially equitable. The Ala¬ 
bama cases have confined the statute to actions at law and 
have held that it does not apply to actions in equity. 

Leedy vs Taylor, 231 Ala. 319 
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“The statutes of Alabama do not fix the circumstances 
when a revivor will be made in equity but only how it shall 
be done. Ex parte Liddon, 225 Ala. 683, 145 So. 144. Un¬ 
der those statutes as there pointed out if the right sought 
to be enforced is not descendable the suit may not be re¬ 
vived after the death of the complainant. This situation in 
equity is not to be confused with certain personal actions 
at law which may be revived, not because the cause of ac¬ 
tion survives but because of Section 5712 the action 
73 after it is begun does so. Webb vs French, 228 Ala. 
43—152 S. 215 and cases cited. 

“When a complainant in equity is seeking redress, which 
is personal and not to protect a property right, his equita¬ 
ble cause is not descendable. Allen vs Pugh, 206 Ala. 10, 
89 So. 470-472:— Cain vs Burger, 219 Ala. 10, 121 So. 17; 
Ex parte Liddon, supra. 

“The right sought by the motion to revive made in the 
instant suit depends, therefore, upon whether ‘the equity 
sought to be enforced in the bill is descendable and that is 
dependent upon whether it is a personal or a property right 
which is involved.’ ” 

Wynn vs Tallapoosa County Bank, 168 Ala. 469—So. 
Rep. An. Vol 53—232—239 

“Appellee filed this bill against the administrator of its 
deceased cashier. Pending the suit she died and the suit 
was revived and proceeded against appellant as adminis¬ 
trator de bonis non. 

“The bill in the most general terms alleged that intestate 
was a stockholder holding 140 shares of its stock; that for 
several months prior to his election as cashier, which oc¬ 
curred in the year 1895, he by some means or contract with 
its former cashier, Wright, unknown to the complainant 
bank, acted as its cashier. * * * 

“The maxim, ‘action personalis moritue cum persona’ 
does not as a rule apply to cases of which courts of equity 
take cognizance nor do statutes providing for the revival 
of actions at law apply to courts of equity; that is, they do 
not control. Courts of equity have their own statutes and 
rules as to the revival of suits pending therein, though 
equity may adopt and follow the rules of procedure made 
by courts of law only. Equity has no jurisdiction of purely 
common law actions for damage and it cannot enforce them 
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merely because it has jurisdiction for an accounting and by 
this means enforce demands which a court of law could not 
enforce.” 

Ex parte Liddon—Supreme Court Ala. Ala. Repts. Vol. 
225—684 

“The statutes for the revival of actions and their sur¬ 
vival do not ordinarily control in equity unless that court 
is enforcing a cause of action which the statute would con¬ 
trol if the suit were at law.” 

It is, therefore, respectfully submitted that the motion 
to order substitution of Frederick E. Altemus as adminis¬ 
trator, d. b. n. c. t. a. of the estate of Frank E. Altemus 
should be overruled. 

74 Respectfully submitted, 

' JOSEPH T. SHERIER 

H. WINSHIP WHEATLEY 

' Attorneys for Frederick E. 

Altemus, Administrator, d. 
b. n. c. t. a. of the Estate of 
Frank E. Altemus 

Service of copy of the above acknowledged this 6 day of 
Jany. 1939. 

J BRUCE KREMER 
H M BINGHAM 
H D KISTLER 
Attys for Moran Beer Park 
Savings Bank 

Service of copy of the above acknowledged this 6 day of 
January 1939. 

E HILTON JACKSON 
i WM E RICHARDSON 

Attys for Plaintiffs 


Motion to Quash Summons Directed to Frederick E. Alte¬ 
mus, Administrator d. b. n. c. t. a. of the Estate of 
Frank E. Altemus, Deceased 

Filed January 11 1939 

# * # 

Now comes Frederick E. Altemus, Administrator d. b. n. 
c. t. a. of the Estate of Frank E. Altemus, deceased, and 
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moves the Court to quash the summons issued herein on 
the 5th day of January, 1939, directed to this defendant, 
upon the ground that there is no authority of law for the 
issuance of the same and that the Court has not or- 
75 dered substitution of this party under Rule 25, Rules 
of Civil Procedure. 

JOS T. SHERIER 
H. WINSHIP WHEATLEY 
Attorneys for Frederick E. 
Altemus, Administrator 

Messrs. J. Bruce Kremer, Herbert 
M. Bingham, Bruce A. Low, H. 

Donald Kistler, Attorneys for 
co-plaintiff, John F. Moran, 

Receiver, and 

Messrs. E. Hilton Jackson and 
William E. Richardson, Attorneys 
for Plaintiffs: 

Gentlemen: 

Please take notice that the points to be submitted in sup¬ 
port of this motion and the authorities to be used are at¬ 
tached hereto. The rule of the above named Court requires 
that if you oppose the granting of the foregoing motion, 
you shall, within five days from the day of service of a 
copy of this notice upon you, or such further time as the 
Court may grant, or as the parties to this suit may agree 
upon, file in reply with the Clerk of said Court, a statement 
of the points and authorities upon which you rely and serve 
a copy thereof upon counsel for the defendant. 

JOS T. SHERIER 
H. WINSHIP WHEATLEY 
Attorneys for the Defendant, 
Frederick E. Altemus, Ad¬ 
ministrator d. b. n. c. t. a. of 
the Estate of Frank E. Alte¬ 
mus, deceased 
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76 Service of copy of the above acknowledged this 10 
day of Jan. 1939. 

J. BRUCE KREMER 
H. DONALD KISTLER 
BRUCE A LOW 
HERBERT M. BINGHAM 

Service of copy of the above acknowledged this .... day 
of.193 . 

E. HILTON JACKSON 
WM. E. RICHARDSON 
Attorneys for Plaintiffs. 


Points and Authorities in Support of Motion to 
Quash Summons <&c. 

* • # 

No order has been passed in accordance with Rule 25, 
Federal Rules of Civil Procedure, ordering a substitution 
of any party, and the summons issued on January 5, 1939, 
it is respectfully submitted, was improvidently issued and 
served. 

i It is respectfully submitted that there is no provision of 
law authorizing in any manner the substitution and issu¬ 
ance of a summons until and after one has been made a 
party, and if one is made a party by order of Court, there 
is no authority at law that can deprive him of his right to 
answer the pleadings. He is entitled to his day in Court 
and to be heard. 

In other respects, the points and authorities submitted 
in opposition to the motion to make this defendant a party, 
which were filed in this Court in this cause on Janu- 
77 ary 6, 1939, are respectfully submittd as germane 
here. 

Respectfully submitted, 

JOS. T. SHERIER 
H. WTNSHIP WHEATLEY 
Attorneys for Frederick E. 
Altemus, Administrator 
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Answer to Points and Authorities Filed by Administrator 
of Frank E. Alt emus Estate in Opposition to Plain¬ 
tiffs’ Motion for Substitution 

Filed January 11 1939 

• # • 

Counsel for the administrator d. b. n. c. t. a. of the estate 
of Frank E. Altemus call attention to an apparent error 
in the caption of plaintiffs’ motion for substitution. By 
clerical error the word “of” was used in said caption in 
place of the word “for”. By substituting the proper word, 
the caption will be seen to conform to the unequivocal 
wording of the motion, the purpose of which was correctly 
assumed bv counsel for the administrator to be the substi- 
tution as a party defendant in this action of the adminis¬ 
trator d. b. n. c. t. a. of the estate of Frank E. Altemus in 
the place and stead of the deceased executrix of said 
estate. 

In so far as the opposing points and authorities are di¬ 
rected against the substitution of the administrator in 
place of the deceased executrix in this action it should be 
noted that, shortly after the death of defendant Frank E. 
Altemus, the executrix of his estate, Parthenia E. Altemus 
was duly joined as party defendant as such executrix by 
stipulation between her counsel and counsel for 
78 plaintiffs filed in this action November 9th, 1935. On 
March 7th, 1938, the Court of Appeals for the Dis¬ 
trict of Columbia, in the above entitled action which was 
then pending before it on appeal from the judgment of 
this court, and at a time when the said Parthenia E. Alte- 
mus, Executrix, was still alive and a party defendant in 
this action, entered a final judgment fixing once and for all 
the liability of the defendants to the plaintiffs. See 
Thompson v. Park Savings Bank , 96 F. (2d) 544, 69 App. 
D. C. 272. The mandate of the Court of Appeals remanded 
the case of this court, not for a trial de novo or for further 
inquiry into the question of the defendants’ liability, but 
simply for reference to an auditor for an accounting to 
determine the amount for which the defendants were lia¬ 
ble. On, to wit, April 14th, 1938, subsequent to the handing 
down of the said final judgment by the Court of Appeals, 
Parthenia E. Altemus died, and thereafter, on December 
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6th, 1938, Frederick E. Altemus qualified as administrator 
d. b. n. c. t. a. of the estate of Frank E. Altemus. 

Under these circumstances, and particularly in view of 
the fact that a final judgment determining the question of 
the liability of the defendants including the Altemus estate 
as represented by Parthenia E. Altemus, the executrix, 
was entered prior to the death of said executrix, it would 
iseem to follow that the present administrator cannot now 
be heard to raise any question as to the survival of this 
liabilty against him as such administrator. Thus see 1 
Am. Jur. p. 100-101, sec. 150, which reads as follows: 

i “A final judgment is the end of litigation. That which 
up to the moment of the entry of a judgment for the relief 
sought was a matter in controversy becomes an absolute 
debt of one party to the other. The cause of action 
79 then has ceased to exist, being merged in the judg¬ 
ment ; and consequently, so long as the judgment re¬ 
mains in force, the rule as to survival has no further appli¬ 
cation. Even though the judgment is upon a cause of ac¬ 
tion which would not survive, the judgment itself survives 
the death of the judgment creditor, and also the death of 
[the judgment debtor. This rule applies even though the 
proceedings are stayed by an appeal and supersedeas.” 

Assuming, for the sake of argument, that the question 
of the substitution of the said administrator in this action 
is an open one, nevertheless, under the applicable law and 
under the authorities set forth in the memorandum of 
counsel for the administrator, it is manifest that the action 
does survive against the estate of the deceased defendant 
and that the legal representative is a proper party in the 
place and stead of the decedent. 

The question as to the absence of bad faith on the part 
of the defendant directors, as advanced by counsel for the 
administrator, can have no bearing upon the matter before 
the court. The Alabama law imposed a mandatory duty 
upon the directors and their failure to perform their duty 
or trust was wrongful even though not attended by bad 
faith. The above noted decision of the Court of Appeals 
in this action is sufficient authority for this proposition. 

Counsel for the administrator further asserted that no 
profit or enrichment accrued to the defendant directors 
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and then concluded that in the alleged absence of profit and 
bad faith the liability asserted against the directors does 
not survive the death of any of them. In answer to this it 
must be noted that the assertion of no profit or enrichment 
is purely a conclusion of counsel, unsupported of any evi¬ 
dence in the record of this action. The mere fact that the 
directors used the assets, which came into their hands as a 
trust fund upon the expiration of the bank’s char- 

80 ter, to conduct thereafter a prohibited banking busi¬ 
ness for gain and profit can support but one possible 

inference, namely, that the directors were at that moment 
enriched, at least to the extent of the assets which came 
into their hands. They were no longer managing and di¬ 
recting the use of corporate banking assets, but they were 
converting to their own use, in a banking venture, trust 
fund assets which had come into their hands by operation 
of law for a particular purpose. 

It is equally obvious that the contention of counsel for 
the administrator that a penal statutory liability does not 
survive the death of a party against whom it is asserted 
has no bearing whatsoever on this case. When the bank’s 
charter expired all of the then assets of the bank became 
immediately, by operation of law, a trust fund in the hands 
of the directors, not as directors of a going banking con¬ 
cern, but as liquidating trustees of the fund. When these 
trustees failed to perform their trust and used the assets 
in a manner forbidden by law, they immediately became 
liable to the cestuis que trust to the extent of the fund 
which came into their hands. Such would be the fair and 
equitable result even in the absence of statute; and the fact 
the statute recites the liability docs not make it penal. At 
most the liability is compensatory, not punitive, and hence 
it is clearly the type of liability which survives the death 
of the persons liable. 

With reference to the District of Columbia law, the code 
section cited by counsel for the administrator on page three 
of their memorandum (Title 24, 1929 Code, sec. 31; 1901 
Code sec. 235) clearly provides for the survival of . the 
present cause of action. The strained construction ad¬ 
vanced by counsel for the administrator on page seven of 
their memorandum is on its face untenable. The 

81 language of the statute is clear and unambiguous 
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and states that any right of action, except for an in¬ 
jury to the person or to the reputation, survives in favor 
of or against the legal representative of the deceased. The 
statutory liability of the directors to the extent of the trust 
fund, which came into their hands, has no connection with 
an injury to the person or to the reputation as provided in 
the District of Columbia Code provision, and, accordingly, 
the Code provides express authority for the survival of the 
liabilitv. 

w 

The case of Bing man v. Henry , 51 App. D. C., 240, 279 
Fed. 795, cited by counsel for the administrator, repre¬ 
sents on its face an entirely different situation than is here 
involved. It is elementary law T that the title to assets of a 
.strictly joint venture, such as the special partnership con¬ 
sidered in the Dingman case, vests in the surviving part¬ 
ners. Rule 25(a) (2) of the Rules of Civil Procedure rec¬ 
ognizes the situation where the right survives only to sur¬ 
viving plaintiffs or against surviving defendants. It is 
obvious that such is not the situation here. 

With reference to the contention by counsel for the ad¬ 
ministrator in connection with judgments against estates, 
it is manifest any difficulty involved in ascertaining the 
amount of judgment liability which may be enforced 
against each separate estate is no reason for holding that 
a particular estate should not be joined in this action in the 
place and stead of a deceased party. All of the directors 
are subject to a joint and several liability as provided in 
the Alabama statute and the question whether this liability 
survives against the legal representatives of such direc¬ 
tors is not governed by the code provisions specifying the 
manner in which judgment liability may be enforced 
against an estate in the District of Columbia. 

82 In discussing the Alabama law in connection with 
the question of abatement and survival of actions, it 
is interesting to note that the Alabama statute, Section 
5712 of the Alabama Code, and set forth on page nine of 
the administrator’s memorandum, is worded differently 
from the corresponding District of Columbia provision. 
The Alabama provision refers to the survival of “actions” 
whereas the District of Columbia statute provides for the 
survival of “right of action”. The Alabama Court in the 
qase of Wynn v. Tallapossa County Bank, 168 Ala. 469, 53 
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Southern 228, considered the wording of the Alabama stat¬ 
ute. On page 238 of the report in 53 Southern the court 
stated as follows: 

“Whether our statutes should or should not provide for 
the survival of causes as well as of actions, it a question 
of policy which, as to statutes, is one exclusively for the 
Legislature and not for the court. * * * * 

“Applying the law as thus construed, to the case in suit, 
it follows that the bill in this case is without equity in so 
far as it seeks to charge the administrator or the estate 
of the intestate cashier, for the torts of intestate, which 
torts did not inure to the benefit of the intestate or of his 
estate. If his w T rongs complained of—whether he be con¬ 
sidered as agent or as trustee—did not result in benefit 
to him or his estate, though they may have been of detri¬ 
ment to the estate of the complainant, no right of action or 
suit therefore survived against his personal representa¬ 
tive, and even though an action of tort could have been 
maintained against him during his lifetime. If an action 
had been brought before his death, it would have survived 
as to all the claims sought to be enforced in this suit; but 
as none was brought the cause or right of action as for 
mere torts, and for which neither assumpsit nor an ac¬ 
counting would lie, did not survive, and died and was bur¬ 
ied with the intestate. Some of the torts alleged in the 
bill probably resulted in benefit to the intestate or to his 
estate; as to these the bill has equity; as to the others it 
has not. As to the one class the tort could be waived and 
assumpsit maintained; this right of action survived, and 
equity can enforce it. If the only right of action w T as a 
tort, it did not survive, and, of course, could not be en¬ 
forced.” (Underscoring supplied) 

While counsel for administrator cited the Wynn case 
above as authority for the proposition that the pres- 
83 ent cause of action should not survive, nevertheless, 
it appears from the above excerpt and from the case 
as a whole that it actually supports the position of the 
plaintiffs in this action. This suit was filed long before 
defendant Frank E. Altemus died and it was pending at 
the time of his death. 

In view of the fact that the immediate action involves 
an accounting of a trust fund, it seems obvious that the 
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right of action by its very nature, whether sought to be 
enforced at law or in equity, is one that survives and can be 
asserted against the representatives of the deceased de¬ 
fendant. This is not an attempt to establish in equity a 
personal wrong or a tort, such as contemplated by the 
Alabama decisions, cited by counsel for the administrator; 
rather it involves the cestuis qui trust of an express statu¬ 
tory fund, and the rights of such beneficiaries against any 

one of the trustees should not be held to abate bv the death 

•> 

of such trustee. Accordingly it is urged that the motion of 
.plaintiffs for the substitution of the administrator as a 
party defendant be granted. 

Respectfully submitted, 

J. BRUCE KREMER 
HERBERT M. BINGHAM 
BRUCE A. LOW 
H. DONALD KISTLER 

i Attorneys for Cross-plaintiff. 

John F. Moran, Receiver. 

Service is hereby acknowledged this 11th day of Janu- 
uarv, 1939. 

JOS'. T. SHERIER 
H. WINSHIP WHEATLEY 
Attorneys for Frederick E. 
Altemus Administrator d. h. 
n. c. t. a. of Frank E. Altemus. 


84 Points and Authorities by Way of Reply to Memo¬ 
randum in Opposition to Motion to Substitute Ad¬ 
ministrator D. B. N. C. T. A. of Frank E. Altemus 

I Filed January 12 1939 

* * * 

The memorandum in opposition to the motion wholly ig¬ 
nores that the instant case is one in equity and not at com¬ 
mon law, and although pending in the courts of this juris¬ 
diction for more than five (5) years, has been uniformly 
treated as a proceeding in equity by the courts and as¬ 
sumed to be properly such by all of counsel representing 
the respective litigants. Apart, therefore, from all other 
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considerations, we are dealing with a situation where the 
cause of action does not abate. Section 243 of the 1924 
Code of the District of Columbia provides: 

“No suit in equity shall abate by the death of any of the 
parties in cases where the rights involved in the suit sur¬ 
vive.” 

The sections following, to-wit, 244 and 245, make pro¬ 
vision for the suggestion of death and substitution of the 
representative of the deceased without any time limit im¬ 
posed for such suggestion and substitution. It follows, 
therefore, that there can be no abatement of any equity suit 
pending in this jurisdiction by the death of a party to the 
cause. 

It equally follows that the lex fori and not the place 
where the cause of action arose, controls the right to revive 
the action in the name of the personal representative. 

Tt was held in the case of Baltimore & Ohio Railroad 
against David Joy, Administrator, 173 U. S. 226, 43 L. ed. 
677, that 

“"Whether a pending action may be revived upon the 
death of either party and proceed to judgment, depends 
primarily upon the laws of the jurisdiction in which the ac¬ 
tion was commenced.” 

So In this case the action for personal injuries arose 
in the State of Indiana, but the suit was brought in 
the State of Ohio where personal service was had upon the 
defendant, the court stating in its opinion that it could not 

“Be doubted that the question of the revivor of actions 
brought in the courts of Ohio for personal injuries is gov¬ 
erned bv the laws of that State rather than bv the law of 
» * 

the State in which the injuries occurred.” 

The foregoing consideration makes it unnecessary to ex¬ 
amine the Alabama law or decisions with respect to sur¬ 
vivorship quoted in the opposition brief, and the relevancy 
of Alabama decisions indicating that certain actions in 
equity do not survive in that State is not apparent. Apart 
from the express provision of the District of Columbia 
Code quoted above that 

“No suit in equity shall abate by the death of any of the 
parties” 
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it has been uniformly held that there is no abatement in a 
suit brought by stockholders or creditors against directors 
Of a bank for negligence, misconduct or misappropriation 
of the bank’s funds. 

! In the case of Curtis against Phelps, 208 Fed. 577, the 
court says there is an implied contract on the part of di¬ 
rectors of a national bank properly and faithfully to per¬ 
form their duties as directors, and if, by misconduct or 
negligence, they fail to perform such duty, and damage re¬ 
sults to creditors of the bank or to the stockholders, a cause 
of action arises which is contractual, and is not in tort. 
And it was held that a cause of action based on nonper¬ 
formance or negligent performance of the implied contract 
of the defendants to see that the assets of a national bank 
of which they were directors were used in the manner and 
for the purposes prescribed by the National Banking Act, 
was alleged in this instance, and that the cause of ac- 
86 tion, therefore, survived. 

And it has been held that a cause of action against 
directors of a national bank survives against the repre¬ 
sentatives of a deceased director, whether the cause of ac¬ 
tion is based on the director’s liability for failure to 
perform the duty imposed upon him by general prin¬ 
ciples of law, or whether it is based on failure to perform 
the duty imposed by statutes relating to national banks. 
Williams v. Brady (1916; D. C.) 232 Fed. 740. 

It was held in Warren v. Robinson (1900) 21 Utah, 429, 
61 Pac. 28, that a cause of action by stockholders of a bank 
on behalf of themselves and other stockholders and credi¬ 
tors, for damages alleged to have been occasioned by rea¬ 
son of negligence in the management of the bank by the di¬ 
rectors and officers, survived the death of one of the de¬ 
fendants, and might be maintained against his executors. 
The court said: 

“He and others were directors of the bank, and acted in 
a fiduciary capacity. The complaint charges that, while so 
acting, the deceased was negligent and inattentive to duty, 
and that, in consequence thereof, loss resulted to the bank, 
that is, funds and property of the institution, through his 
carelessness and inattention to his duties, were permitted 
to be wasted and lost * * *” 
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It is further submitted that the contention raised here 
becomes practically moot because of a stipulation filed in 
this cause by Joseph T. Sherier and Otis B. Kent as at¬ 
torneys for Parthenia E. Altemus, executrix of the estate 
of Frank E. Altemus, deceased, reciting as follows: 

“That Parthenia E. Altemus as executrix of the estate 
of Frank E. Altemus, deceased, is hereby made a party de¬ 
fendant in this cause by consent, and said Parthenia E. 
Altemus as executrix of the estate of Frank E. Altemus, 
deceased, hereby adopts the defense heretofore filed on be¬ 
half of Frank E. Altemus, and agrees to abide as a party 
defendant by the Court’s decision, the same as if the said 
Parthenia E. Altemus as executrix of the estate of Frank 
E. Altemus, deceased, had been sued as a party defendant 
and served with process in the above captioned cause.” 

87 Attention is called to the fact that the present mo¬ 
tion is for the substitution of an administrator d. b. 
n. c. t. a. upon the death of the original representative of 
the estate, the executrix. Aside from the section of our 
Code heretofore quoted providing that no equity suit shall 
abadc by the death of any of the parties, the rule of com¬ 
mon law and under the early equity practice was that a suit 
did not abate upon the death of a defendant who was the 
representative of an estate. It is the death of original 
party to the action that abates the suit, it would follow that 
it is the affirmative duty of an administrator de bonis non 
to appear of his own motion and protect the interests of 
the estate of the deceased party. 

A word only need be said with respect to the contention 
and opposition memorandum, that in common law a judg¬ 
ment against an executor was executionable only de bonis 
testatoris. It is unnecessary to give any attention to this 
suggestion at this time, for the reason that the proceedings 
herein have not matured for a judgment, which will follow 
the reference to the Auditor as indicated in the judgment 
of the Court of Appeals. Besides, the decree on the man¬ 
date directing such an order in accordance with the opinion 
of the Court of Appeals may not even be applied for until 
all of the representatives of the deceased defendants have 
been brought into this cause pursuant to law. 



84 ALTEMUS, ADMINISTRATOR &C. VS. THOMPSON ET AL. 

It is, therefore, respectfully submitted that the motion 
to substitute the administrator d. b. n. c. t. a. for the estate 
of Frank E. Altemus herein should be granted. 

E. HILTON JACKSON 
WM E. RICHARDSON 
Attorneys for Plaintiffs 


88 Order Substituting Frederick M. Altemus, 
Administrator D. B. N. C. T. A. as Defendant 

Filed January 12 1939 
* # * 

Upon suggestion of death of Parthenia E. Altemus, ex¬ 
ecutrix of the estate of Frank E. Altemus, deceased, who 
was heretofore substituted as a defendant herein upon the 
death of said Frank E. Altemus an original defendant in 
this cause and motion by the plaintiffs and co-plaintiff for 
such substitution it is by the Court this 12th day of Janu¬ 
ary, 1939 

ORDERED that Frederick M. Altemus, administrator, 
de bonis non cum testamento annexo of the estate of Frank 
E. Altemus deceased, be and he is hereby substituted as a 
party defendant in this cause, with leave to said adminis¬ 
trator d. b. n. to file an application for leave to answer 
as he may be advised within twenty days. 

I JENNINGS BAILEY 

Justice 


Order Granting Motion to Quash Summons on Frederick 

E. Altemus. 

' Filed January 17 1939 

* * * 

Upon consideration of the motion of Frederick M. Alte¬ 
mus, administrator d. b. n. c. t. a. of the estate of Frank E. 
Altemus, deceased, to quash summons directed to said ad¬ 
ministrator, and it appearing to the Court that an order has 
heretofore been passed herein on to-wit, the 12th day of 
January, A. D. 1939, substituting said Frederick M. Alte- 
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mus as such administrator d. b. n. c. t. a. as a party defen¬ 
dant in this cause thereby making the summons 
89 herein unnecessary, it is by the Court this 17th day 
of January A. D. 1939, 

ORDERED that said motion to quash said summons be 
and the same is hereby granted without prejudice. 

By the Court 

JENNINGS BAILEY 
Justice 


90 Motion for Leave to File Answer 

Filed January 31 1939 
# # * 

Now comes the defendant, Frederick E. Altemus, as ad¬ 
ministrator d. b. n. c. t. a. of the Estate of Frank E. Al¬ 
temus and moves the court for leave to file an answer, in 
accordance with copy attached hereto. 

JOSEPH T. SHERIER 
H. WTNSHIP WHEATLEY 
Attorneys for Defendant, Fred¬ 
erick E. Altemus , as Administra¬ 
tor d. b. n. c. t. a. of Estate of 
Frank A. Altemus 


Answer of Frederick E . Altemus, Administrator D. B. N. 

C. T. A. of Frank E. Altemus, Deceased 

• # * 

The answer of Frederick E. Altemus, administrator d. b. 
n. c. t. a. of Frank E. Altemus, deceased, respectfully shows 
to the court as follows: 

First Defense 

The complaint fails to state a claim against this defen¬ 
dant as administrator d. b. n. c. t. a. of the estate of Frank 
E. Altemus, upon which relief can be granted. 

Second Defense 

1. Answering the first paragraph of the amended bill, 
said defendant states that he is without knowledge or in- 
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formation sufficient to form a belief as to the averments 
therein contained; except that he denies that defendant’s 
testator, Frank E. Altemus, is or ever was a liquidating 
trustee of the defendant, Park Savings Bank, or that the 
business of said bank was ever conducted by said defen¬ 
dant except as a director of said bank, existing and 

91 operating as a corporation, as will hereinafter more 
fully appear. 

2. & 3. Answering paragraphs two and three of the 
amended bill, said defendant denies that the defendant, 
Park Savings Bank is a corporation only for liquidating 
purposes, but avers that said bank was on the date of the 
filing of this suit, and at all prior times referred to in the 
amended bill, a corporation, legally constituted and au¬ 
thorized to conduct the business of a banking corporation. 
Said defendant admits that John F. Moran is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, and avers that on July 13, 1933, prior to the filing of 
the original bill herein, the Comptroller of the Currency of 
the United States, acting in his official capacity and pursu¬ 
ant to law, appointed said Moran as receiver of all the as¬ 
sets, business and affairs of said bank. The aforesaid de¬ 
fendant admits as true the allegations of this paragraph, 
in so far as they relate to the defendant, Reconstruction 
Finance Corporation; and admits the allegations in said 
paragraph as to the residence and citizenship of the an¬ 
swering defendants. He denies that said defendants are 
former directors and liquidating trustees of said bank, or 
that any of them ever undertook to act as a liquidating 
trustee or trustees of said bank, or ever traded or held 
himself or themselves out as doing business individually 
or as individuals under the name of said Park Savings 
Bank. This defendant denies that the stockholders of said 
bank are numerous, and avers that they are not in excess 
of one hundred and seventy four (174) in number. Said 
defendant is without sufficient knowledge or information 
sufficient to form a belief as to the averments that the 
names of most of the stockholders are unknown to the 
plaintiffs, or that the record of said stockholders is or ever 
was held by the defendant Moran and that the plain- 

92 tiffs or any of them have or has been refused access 
to said record. The defendant denies that the stock- 
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holders of said bank constitute a class or group whose 
rights are identical, and deny the right of the plaintiffs 
to sue said group as an entirety or class by naming indi¬ 
vidual stockholders as representatives of said class. Said 
defendant denies that the defendant Casey is chairman of 
any Committee elected by the stockholders as a class, to 
represent their interests and liabilities growing out of said 
stockholdings, or that the rights of said stockholders, in 
their interrelations with one another, are such as to admit 
of their fair representation as a class by said named stock¬ 
holders. This defendant further admits that said defen¬ 
dant Casey, at a meeting of certain of the stockholders of 
said bank, was elected chairman of a committee represen¬ 
tative of certain interests of certain stockholders; but de¬ 
nies that he w’as ever authorized by any of said stock- 
nolders to represent their interests and liabilities in any 
litigation growing out of or affecting such stockholdings, 
or that he or any other individual stockholder of said bank 
was ever authorized to represent all of the stockholders 
thereof as a class. 

Further answering said paragraphs, this defendant says 
that heretofore in this cause and subsequent to the filing 
of the said amended bill, it has been adjudged and deter¬ 
mined that there is no liability on this defendant’s testator 
for deposits made subsequent to August 30, 1929, or to 
stockholders and the determination of this matter in this 
cause has been affirmed by the United States Court of Ap¬ 
peals for the District of Columbia and the same is binding 
upon all parties. This defendant further says that the 
Reconstruction Finance Corporation has been dismissed as 
party defendant in the cause. 

93 4. & 5. This defendant admits the averments con¬ 

tained in paragraphs four and five of said amended 
bill. 

6. Said defendant admits the averments of paragraph 
6 of the bill, but further answering said paragraph avers 
that the charter amendment filed October 11, 1928, increas¬ 
ing the amount of authorized capital of said corporation 
from Fifty thousand dollars ($50,000.00) to One hundred 
thousand dollars ($100,000.00), as alleged in said bill, was 
approved by the duly constituted authorities of the State 
of Alabama; and that a certificate authorizing said in- 
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crease of capitalization was duly issued by said authori¬ 
ties, as of October 11, 1928; that subsequently thereto said 
State of Alabama demanded and collected from said bank 
the annual franchise taxes and permit fees legally so col¬ 
lectible only from existing corporations of said State; and 
that the receipt and acceptance by said State of said an¬ 
nual franchise taxes and permit fees constituted a waiver 
by said State of its right to terminate the charter of said 
bank, and an acquiescence of said State in the continued 
existence of and exercise by said bank of all its corporate 
functions. 

7. The allegations contained in paragraph 7 are and 
comprehend conclusions of law which this defendant is ad¬ 
vised is not necessary or proper for him to answer, except 
to say, that the liability of this defendant, if any, jointly 
and severally with other directors of the bank, was limited 
to liability, if any, to the extent of the property which may 
have come into his hands on August 30, 1929. 

8. This defendant admits as true the averments contained 
in paragraph 8 of the bill, except in so far as they relate 
to the business of said corporation which required the oc¬ 
casional services of and was conducted from time to time 
by its said Statutory Agent in Alabama. 

9. Said defendant denies that the charter of the 
94 aforesaid bank expired as alleged in paragraph 9 of 
the bill; denies that said corporation ceased to exist 
or to have any corporate power or capacity after August 
30, 1929, to engage in any business except in respect to the 
incidents of liquidation specifically set forth in Section 
7069 of the Code of Alabama; and denies that by the pro¬ 
visions of said law or otherwise, the members of the Board 
of Directors of said corporation holding office on August 
30, 1929, became trustees to liquidate the affairs of said 
corporation, or to administer the assets thereof, as a trust 
fund for the benefit of the creditors and stockholders of 
jsaid bank. Further answering said paragraph, said de¬ 
fendant avers that, subsequent to August 30, 1929, prior 
thereto and until March 6, 1933, the date upon which said 
bank was closed by Executive Order, as alleged in the 
bill, said bank conducted a general banking business in the 
District of Columbia as a corporation, exercising all the 
functions of a corporation, and holding itself out to the 
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plaintiffs and to the public generally as a corporation au¬ 
thorized to do business as such; that, during all of said 
period, the defendant continued to act as the duly elected 
and qualified director of said corporation and discharged 
his duties and exercised his power only as a director of 
said bank, as an existing corporation, and never at any 
time attempted or assumed to act as liquidating trustee of 
said bank, and never at any time held himself out to the 
plaintiffs or to any other creditor of said bank as a co-part¬ 
ner, trading under the firm name and style of Park Savings 
Bank or otherwise. None of the plaintiffs or other credi¬ 
tors of said bank, during the aforesaid period or at any 
time, conducted any business or dealt with the defendant 
directors or any of them as liquidating trustees or as co¬ 
partners, or in any other manner except as directors and 
officers of said corporation; and all the dealings of said 
plaintiffs and other said creditors with said bank 
9o were had and conducted with it as a corporation and 
not with any of the answering defendants as individ¬ 
uals, or in any other capacity except as hereinabove al¬ 
leged. Further answering said paragraph, this defendant 
avers that at least as early as February, 1914, the Comp¬ 
troller of the Currency of the United States, in the per¬ 
formance of his duties as such, had obtained and subse¬ 
quently retained in his possession a certified copy of the 
articles of incorporation and charter of the aforesaid bank, 
and was, therefore, cognizant of all the provisions and limi¬ 
tations imposed by said instruments; that, notwithstand¬ 
ing the alleged limitation upon the corporate existence of 
said bank, the Comptroller of the Currency, subsequent to 
August 30, 1929, continued to recognize said bank as an 
existing corporation, demanding and receiving from it an¬ 
nual reports as to its condition as required by law, and 
causing the periodic examinations of the business and af¬ 
fairs of said bank required by law to be regularly made by 
representatives of his office at great expense to said bank; 
that he permitted said bank to be held out to the public as 
an existing corporation, and as operating under the super¬ 
vision of the United States Treasury; and that during all 
of said period, prior as well as subsequent to August 30, 
1929, and until March 6, 1933, with the full knowledge and 
consent of said Comptroller, a large sign was displayed on 
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i the front of the banking house of said bank, informing the 
public and those dealing with said bank that it was operat¬ 
ing under and subject to the supervision of the United 
States Treasury. Further answering paragraph 9, this 
defendant avers that the continued existence and operation 
i of said bank as a corporation subsequent to August 30, 
1929, was expressly recognized, permitted and sanctioned 
by the State of Alabama which, during all said period, reg¬ 
ularly demanded and collected from said bank the 
96 aforesaid annual franchise taxes based on its au¬ 
thorized capitalization, and in addition thereto an¬ 
nually issued to said bank a permit to continue its opera¬ 
tions as a banking corporation, for which authorization it 
demanded and collected annual permit fees; the last said 
permit having been issued to said bank on January 31, 
1933, expressly authorizing said bank to continue its said 
operations during and throughout the calendar year 1933. 
Further answering this paragraph, the aforesaid defen¬ 
dants aver that no action was ever taken, prior to March 6, 
1933, either by the State of Alabama, the Comptroller of 
the Currency or any other person or authority, to termi¬ 
nate the corporate existence of said bank or to question its 
legal right to do business as a corporation; but that, on the 
contrary, both the State of Alabama, until the present 
time, and the Comptroller of the Currency, until March 6, 
1933, as hereinabove alleged, consistently acquiesced in 
and expressly recognized the legal right of said bank to 
i have continued it- said business as a corporation. 

10. Answering paragraph 10, this defendant avers that 
the individual defendants named in said paragraph as di¬ 
rectors of said corporation were directors thereon on Au¬ 
gust 30, 1929. This defendant denies that said bank was 
dissolved, as alleged in said paragraph, or that this defen¬ 
dant became a liquidating trustee and accountable for the 
liquidation of the assets of said bank. This defendant is 
without knowledge or information sufficient to form a be¬ 
lief as to the remaining averments of this paragraph. 

I Further answering said paragraph 10, this defendant 
says that the liability, if any, of this defendant’s testator, 
was to the extent of the property which may have come into 
his hands by reason of membership on said Board of Di¬ 
rectors of the Park Savings Bank on August 30, 1929, and 
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that if liability attached to said defendant’s testator, it was 
only as the assets as of August 30, 1929, constituted a 
trust fund out of which the plaintiff and other de- 

97 positors were entitled to reimbursement. 

The defendant denies that the amounts set forth 
in paragraph 10 of the bill are the correct amounts that 
were ultimately realized for the said assets which came 
into the hands of the defendant’s testator. Said defendant 
is without knowledge or information sufficient to form a 
belief as to such correct amounts. The defendant further 
says that only a minute examination as to each asset and 
what was derived from it can determine the amount of the 
liability of the defendant’s testator, if any. 

11. This defendant admits that the directors did not liq¬ 
uidate the assets of said bank and distribute the same, and 
states that they were in nowise empowered or obligated to 
do so. He admits that they continued the general banking 
business of the aforesaid bank, but denies that they ac¬ 
cepted checks and withdrawals from depositors without 
regard to the rights or interests of other depositors or 
creditors. He admits that the stockholders of said bank 
held annual meetings and elected directors, as alleged in 
this paragraph. He admits that the directors of said bank 
in its corporate name declared dividends payable to the 
aforesaid stockholders as alleged in said paragraph, but 
denies that any said dividend was wrongfully declared or 
paid to any said stockholder. He admits that during the 
years 1932 and 1933 the aforesaid bank borrowed money 
from the defendant Reconstruction Finance Corporation, 
and pledged as security for said loan or loans assets be¬ 
longing to said Bank. 

12. This defendant denies that the aforesaid bank was 
not engaged in the banking business in the District of 
Columbia after August 30, 1929. He admits that reports 
were regularly made and submitted to the Comptroller of 
the Currency in the name of and for said corporation; and 

that the affairs of said corporation were periodically 

98 examined by the Comptroller of the Currency, as al¬ 
leged in the bill. Further answering said para¬ 
graph, the defendant avers that the action of the Comptrol¬ 
ler of the Currency alleged in said paragraph was taken 
pursuant to law, and was within his rights and authority as 
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Comptroller; and further avers, that before the filing of 
this suit, the said Comptroller, acting within his said au¬ 
thority and pursuant to law as aforesaid, appointed the 
defendant John F. Moran as receiver of the assets and 
business of said bank, as hereinabove alleged. This defen¬ 
dant is without knowledge or information sufficient to form 
a belief as to the truth of the remaining averments of this 
paragraph. 

13. Answering paragraph 13 of the bill herein, this de¬ 
fendant admits that since the appointments of the afore¬ 
said conservators and the appointment of said receiver, as 
herein alleged, this defendant’s testator did not exercise or 
attempt to exercise any control or administrative authority 
over the assets of said bank. He denies that said conserva¬ 
tors and/or receiver had no legal right to possess and ad¬ 
minister said assets; but is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ment that no demand has been made upon the Reconstruc¬ 
tion Finance Corporation for the return of the assets 
pledged with it by said Bank. He is without knowledge or 
information sufficient to form a belief as to the truth 
of the alleged wrongful actions of said Robert S. Stunz as 
alleged in said paragraph. This defendant is without 
knowledge or information sufficient to form a belief as to 
the alleged meetings of depositors and as to any action 
taken by said depositors at any said meeting, as set forth 
in said paragraph. The defendant denies that the plain¬ 
tiffs herein had the legal right to bring this suit for the 
benefit of or on behalf of all the depositors of the aforesaid 
bank. He admits that monies received through de- 
99 posits made after August 30, 1929, were mixed and 
intermingled with the other assets of said bank, the 
same having been received in the regular course of busi¬ 
ness and treated like all other deposits made both before 
and after August 30,1929; but denies that any of the assets 
of said bank at anv time constituted a trust fund in the 
hands of this defendant as liquidating trustee, or that said 
bank was at any time prohibited from engaging in the 
banking business. This defendant denies that any depos¬ 
itor was entitled to an accounting as of August 30, 1929, 
except as every depositor was at all times entitled to have 
withdrawn his account or any part thereof, and to have 
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received from the bank a statement as to the condition 
of his or her account; and said defendant states that said 
depositors made their said deposits with said bank, in the 
belief that it was a legally authorized and existing cor¬ 
poration, as in fact it was. This defendant states that he 
is without knowledge or information sufficient to form a 
belief as to the truth of the remaining averments of fact 
in this paragraph contained; and that he is advised that 
it is unnecessary for him to answer the conclusions of law 
in this paragraph contained. 

14. This defendant admits that the business of said bank 
was conducted after August 30, 1929, as well as thereto¬ 
fore in all respects as a corporation and that the plain¬ 
tiffs and all other depositors at all times, both before and 
after said date, dealt with and recognized the defendant 
bank as a corporation and in no respect to the contrary, all 
as hereinabove specifically set forth. 

Further answering said paragraph 14, this defendant 
says that there was no liability on the defendant’s testator 
for deposits made after August 30, 1929, and that for de¬ 
posits made prior to August 30, 1929, and not thereafter 
withdrawn, the defendant’s testator was liable only 
100 to the extent of the property which came into his 
hands as director and this only for such sum as said 
assets actually brought. 

Further answering said paragraph, this defendant says 
that his testator was liable only, if any, to the depositors to 
the extent that their deposits as of August 30, 1929, were 
not subsequently withdrawn. 

The defendant is without knowiedge or information suf¬ 
ficient to form a belief as to the value subsequently derived 
from the assets in the bank as of August 30, 1929, and that 
the same can only be ascertained by an accounting of each 
asset and wiiat was derived therefrom. 

The defendant is without knowiedge or information suf¬ 
ficient to form a belief as to the amounts of the deposits not 
subsequently withdrawn and this can only be ascertained by 
a detailed accounting. As against these deposits this de¬ 
fendant is entitled to a credit for whatever amounts have 
subsequently been paid by the receiver. With respect to 
the remaining averments of said paragraph, this defendant 
is advised that all of said averments are conclusions which 
are not required to be answered. 
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15. This defendant denies that the named defendant 
stockholders or any of them were or was ever authorized 
to represent the stockholders of defendant bank as a class 
as alleged in this paragraph. 

i This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averment as 
fo the alleged efforts of the plaintiff to have ascertained 
the information particularized in said paragraph. 

With respect to the remaining allegations of said para¬ 
graph, this defendant is advised that all of said allegations 
are conclusions which need not be answered herein. 

16. This defendant denies that any of the assets referred 
to in this paragraph were ever held by this defendant’s 
i testator as a liquidating trustee or otherwise in any 
101 individual capacity; and said defendant is without 

knowledge or information sufficient to form a belief 
as to the truth of the remaining allegations of said para¬ 
graph. 

17. This defendant is without information or knowledge 
sufficient to form a belief as to the truth of any of the rep¬ 
resentations alleged in this paragraph to have been made 
by the plaintiffs to the Comptroller of the Currency, or as 
to anv advice or information communicated bv him to anv 

•> W V 

of the depositors or to their counsel prior to July 13, 1933. 
lie admits that a conference was held on the date last 
aforesaid as alleged in this paragraph, and that the an¬ 
nouncement imputed to the Deputy Comptroller was then 
and there made by him. 

Further answering the amended bill herein, the defen¬ 
dant avers that the Comptroller of the Currency has never 
assumed or attempted to exercise any jurisdiction over the 
operations of or to appoint a receiver for a private or an 
unincorporated bank of the District of Columbia. 

| Further answering the amended bill herein, this defen¬ 
dant avers that Section 6982 of the Civil Code of Alabama, 
as effective since 1920, provides in substance that: 

I “Every corporation chartered under this Chapter, or 
under any general or special law of this State may * * * 
renew or extend its corporate existence, # * in the fol¬ 

lowing manner; the board of directors shall pass a resolu¬ 
tion declaring that such change or alteration or extension 
is desirable and calling a meeting of the stockholders to 
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take action thereon; if the holders of the larger amount in 
value of each class of stockholders having voting powers 
shall vote in favor of such * * * renewal or extension, a 
report thereof, certified by the president or secretary of 
the corporation, under the corporate seal, must .be filed 
and recorded in the office of the judge of probate of the 
county in which the corporation was organized, and upon 
the filing of the same, the certificate of incorporation shall 
be deemed to be so amended, or the corporation existence 
so renewed or extended. * * * ” 

Pursuant to the foregoing provisions of the Ala- 
102 bama Civil Code and consistently with the require¬ 
ments of Section 6384 of said statutes as quoted in 
extenso in the bill herein, the cashier of the defendant bank 
on August 18, 1928, addressed to the State Superintendent 
of Banks of Montgomery, Alabama, a communication re¬ 
questing permission to increase and instructions govern¬ 
ing a proposed increase in the capital stock of said bank; 
to which communication the Superintendent of Banks re¬ 
plied on August 22, 1928, with a reference of a compilation 
of the Alabama banking laws and a citation of the material 
sections thereof. 

On August 28, 1928, the defendant directors, at a regular 
meeting and with a full quorum present, unanimously 
adopted a resolution recommending to the stockholders that 
the bank increase its capital stock from $50,000 to $100,000 
and declare a 100% stock dividend, and directed the execu¬ 
tive committee and the cashier of the defendant bank to 
make the necessary arrangements for a special meeting 
of the stockholders to be held in furtherance of said rec¬ 
ommendation. 

On August 30, 1928, the defendant directors caused to 
be mailed to each of the then stockholders of record and 
to the Superintendent of Banks of Alabama a copy of 
their aforesaid resolution and a formal call, pursuant to 
the provisions of Section 7002 of the Alabama Civil Code, 
of a meeting of the stockholders to be held at the office of 
the defendant bank in Washington between the hours of 
five and six p.m. on October 2, 1928, for the purpose of 
action upon said resolution, a true and correct copy of 
said notice being attached to the answer of other defen¬ 
dants filed herein under date of December 4, 1933. 
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i On October 2, 1928, the stockholders of the defendant 
bank at a special meeting held for the purpose and pur¬ 
suant to the aforesaid notice, unanimously adopted a reso¬ 
lution that the foregoing recommendation of the directors 
be approved and that they be authorized and requested 
to issue a 100% stock dividend. 

103 On October 6, 1928, the president and secretary 
of the defendant bank executed a certificate attest¬ 
ing to the action theretofore taken by the directors and 
the stockholders of the defendant bank in furtherance of 
the proposed increase in its capital stock, and acknowl¬ 
edged their certification thereof before a notary public. 

On October 22,1928, the aforesaid certificate of the presi¬ 
dent and the secretary of the defendant corporation, ac¬ 
knowledged and attested as aforesaid, was filed with the 
State Superintendent of Banks of Montgomery, Alabama, 
who on said date duly certified that said record was in 
proper form and thereon endorsed his formal approval as 
required by the aforementioned statutes of the State of 
Alabama. 

On October 23, 1928, the aforesaid certificate, endorsed 
as aforesaid, was filed for record with the Judge of the 
Probate Court of Jefferson County, Alabama, as required 
by law, and on November 7, 1928, said certificate was duly 
endorsed and recorded by the judge of said Probate Court. 
A copy of said certificate is attached to the original answer 
of the defendants filed on 

Third Defense 

This defendant savs that the liabilitv, if anv, of this de- 
fondant’s testator, was jointly and severally with the other 
directors to the extent of the property which came into his 
hands on August 30, 1929, by reason of his membership on 
the Board of Directors of the Park Savings Bank and that 
if liability attached to said defendant’s testator, it was 
only as the assets of August 30, 1929, constituted a trust 
fund out of which the plaintiff and other depositors were 
entitled to reimbursement. 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the amounts subsequently real¬ 
ized from assets that were in the bank on August 30, 1929. 
Many of said assets were in the possession of the 
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104 said bank in October, 1929, when the financial de¬ 
pression throughout the Country started and there¬ 
after many of said assets lost their value bv reason of the 
said depression and not through any act or failure to act 
by the defendant’s testator. The defendant is without 
knowledge or information sufficient to form a belief as to 
the amounts which said assets ultimately brought but de¬ 
nies that the averments of the bill represent such amounts. 

Fourth Defense 

This defendant says that the defendant’s testator was 
entitled to credit against any liability upon said defen¬ 
dant’s testator for withdrawals after August 30, 1929, on 
deposits made before said date and is entitled to credit 
against any liability of this defendant for assets which 
came into the hands of the receiver, John F. Moran, which 
were held by the directors of the Park Savings Bank on 
August 30, 1929. The defendant is without knowledge or 
information sufficient to form a belief as to either of said 
amounts. The defendant is also entitled to credits for 
such amounts as have been paid to the depositors by the 
receiver. 

Fifth Defense 

The right of action set forth in the complaint did not ac¬ 
crue within three (3) years next before the commencement 
of this action. 

Sixth Defense 

The defendant says that the plaintiffs did not begin their 
suit within a reasonable time after August 30, 1929, and by 
reason of the delay in bringing the suit, this defendant’s 
testator was prejudiced in that the assets of said bank 
either lost their value or ultimately were turned over to 
the receiver appointed by the Treasury Department, and 
by reason of said laches on the part of the plaintiffs, the 
defendant’s testator was damaged and injured and his 
situation changed so that the plaintiffs ought not to 

105 have and maintain their case against this defendant. 

Seventh Defense 

This defendant says that Frank F. Altemus, one of the 
original defendants, died on July 22, 1935; that said Frank 
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E. Altemus was liable, if at all, jointly and severally with 
other Directors of the Park Savings Bank and that said 
alleged cause of action set forth in the bill of complaint 
did not survive the death of said Frank E. Altemus, but 
abated as to him; that thereafter, this defendant was ap¬ 
pointed administrator d.b.n.c.t.a. of said estate, but that 
there is no liability upon this defendant by reason of said 
facts set forth in the bill of complaint because the same 
abated. 

(s) JOSEPH T. SHERIER 
1001 15th St., N. W., 
Washington, D. C. 

(s) H. WINSHIP WHEATLEY 
1010 Vermont Ave., N. W., 
Washington, D. C. 

Attorneys for Defendant, Frederick E. 

Altemus, Administrator d.b.n.c.t.a . of 

Estate of Frank E. Altemus 


106 Order Extending Time to File Application 
for Leave to File Ansiver to Cross Bill 

Filed January 31 1939 

* * # 

Upon consideration of the application of Frederick E. 
Altemus, administrator, d. b. n. c. t. a. of Frank E. Altemus, 
consented to by counsel for John F. Moran, it is by the court 
this 31st day of January, 1939 

ORDERED 

That the time in which the defendant, Frederick E. Al¬ 
temus, administrator, d. b. n. c. t. a. of Frank E. Altemus 
shall file his application for leave to file an answer to the 
cross bill of John F. Moran, as provided in the order here¬ 
tofore passed on January 12, 1939, be and the same is 
hereby extended to and inclusive of March 1, 1939. 

JENNINGS BAILEY 
Justice 
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Consented to on behalf of John F. Moran only 

J. BRUCE KREMER 
HERBERT M. BINGHAM 
H. DONALD KISTLER 
Counsel for John F. Moran , 
Receiver. 

Copy of foregoing order received this 30th day of Jany 
1939 

E HILTON JACKSON 
WM E RICHARDSON 
Attys for pltffs 


107 Points and Authorities in Opposition to Mo¬ 
tion for Leave to File Answer 

Filed February 3-1939 

* * * 

In support of the motion for leave to file answer, the ad¬ 
ministrator d. b. n. c. t. a. suggests that the only reason for 
the filing of an answer is to put in issue the value of the 
assets as of the date of the disolution of the charter, to-wit, 
August 30, 1929, in the light of the holding of the Court of 
Appeals that Section 7069 of the Alabama statute imposed a 
joint and several liability upon the defendants “to the ex¬ 
tent of the property which may come into their hands”. It 
is thus urged that the liability of the defendants’ deceased 
may now be reduced contrary to the judgment of the Court 
of Appeals in Thompson vs. Park Savings Bank, 68 App. 
D. C., 272, remanding the cause to this court, “To refer 
the cause to an auditor for an accounting to determine 
which depositors of the bank as of August 30, 1929, con¬ 
tinued as such, and to determine what part of their deposits 
as of that day remained in the bank during the ensuing 
period”. 

I. 

The instant application involves a question that is wholly 
moot as disclosed by the record. 

(a) The issue as to the assets existing at the time of the 
expiration of the charter of the bank on August 30, 1929, 
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E. Altemus was liable, if at all, jointly and severally with 
other Directors of the Park Savings Bank and that said 
alleged cause of action set forth in the bill of complaint 
did not survive the death of said Frank E. Altemus, but 
abated as to him; that thereafter, this defendant was ap¬ 
pointed administrator d.b.n.c.t.a. of said estate, but that 
there is no liability upon this defendant by reason of said 
facts set forth in the bill of complaint because the same 
abated. 

(s) JOSEPH T. SHERIER 
1001 15th St., N. W., 
Washington, D. C. 

(s) H. WINSHIP WHEATLEY 
1010 Vermont Ave., N. W., 
Washington, D. C. 

Attorneys for Defendant , Frederick E. 

Altemus, Administrator d.b.n.c.t.a. of 

Estate of Frank E. Altemus 


106 Order Extending Time to File Application 
for Leave to File Ansiver to Cross Bill 

Filed January 31 1939 

* # * 

Upon consideration of the application of Frederick E. 
Altemus, administrator, d. b. n. c. t. a. of Frank E. Altemus, 
consented to by counsel for John F. Moran, it is by the court 
this 31st day of January, 1939 

ORDERED 

That the time in which the defendant, Frederick E. Al¬ 
temus, administrator, d. b. n. c. t. a. of Frank E. Altemus 
shall file his application for leave to file an answer to the 
cross bill of John F. Moran, as provided in the order here¬ 
tofore passed on January 12, 1939, be and the same is 
hereby extended to and inclusive of March 1, 1939. 

JENNINGS BAILEY 
Justice 
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Consented to on behalf of John F. Moran only 

J. BRUCE KREMER 
HERBERT M. BINGHAM 
H. DONALD KISTLER 
Counsel for John F. Moran, 
Receiver. 

Copy of foregoing order received this 30th day of Jany 
1939 

E HILTON JACKSON 
WM E RICHARDSON 
A ttys for pltffs 


107 Points and Authorities in Opposition to Mo¬ 
tion for Leave to File Answer 

Filed February 3-1939 

# # # 

In support of the motion for leave to file answer, the ad¬ 
ministrator d. b. n. c. t. a. suggests that the only reason for 
the filing of an answer is to put in issue the value of the 
assets as of the date of the disolution of the charter, to-wit, 
August 30, 1929, in the light of the holding of the Court of 
Appeals that Section 7069 of the Alabama statute imposed a 
joint and several liability upon the defendants “to the ex¬ 
tent of the property which may come into their hands”. It 
is thus urged that the liability of the defendants’ deceased 
may now be reduced contrary to the judgment of the Court 
of Appeals in Thompson vs. Park Savings Bank, 68 App. 
D. C., 272, remanding the cause to this court, “To refer 
the cause to an auditor for an accounting to determine 
which depositors of the bank as of August 30, 1929, con¬ 
tinued as such, and to determine what part of their deposits 
as of that day remained in the bank during the ensuing 
period”. 

I. 

The instant application involves a question that is wholly 
moot as disclosed by the record. 

(a) The issue as to the assets existing at the time of the 
expiration of the charter of the bank on August 30, 1929, 
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was put before the Court in the amended bill of complaint 
filed November 25, 1933, and the cross bill filed June 28, 
1934, both of which affirmatively alleged the assets on that 
date to be $4,122,789.84, and the liabilities $3,794,828.24. 
The answer to this essential charge in the amended bill was 
that the “defendants have no sufficient information to en¬ 
able them either to admit or deny the remaining averments 
of this paragraph.’’ The answer to the cross bill denied 
“that there came in their hands and possession as 
108 liquidating trustees or otherwise the assets set out 
and enumerated in this paragraph.” Certain evi¬ 
dence was offered in support of this averment on behalf of 
the plaintiffs and cross-plaintiff, tending strongly to sup¬ 
port said averment, apart from the stipulation of facts 
filed in the cause. With this issue clearly before the Court 
by the pleadings and supported by undisputed testimony, 
the announcement was made by the plaintiffs that their 
case was closed “thereupon counsel for the defendants an¬ 
nounced to the Court that they had no proof to offer.” 
Whereupon the Court upon the request of the defendants 
made a finding of fact to the effect that “the assets and lia¬ 
bilities of the bank on August 30, 1929, as reported to the 
Comptroller of the Currency by the officials of the bank” 
were respectively $3,877,117.83 and $3,877,117.83. 

(b) The question is also moot because whatever rights a 
substituted party may have to file an answer following such 
substitution, this right has been effectively exercised by the 
executrix of the deceased, Frank E. Altemus, in the stipu¬ 
lation filed in this cause on November 9,1935, which recites, 
among other things, that said executrix “is hereby made 
a party defendant in this cause by consent and said Par- 
thenia E. Altemus, as Executrix of the estate of Frank E. 
Altemus, deceased, hereby adopts the defense heretofore 
filed on behalf of Frank E. Altemus and agrees to abide, 
as a party defendant, by the Court’s decision the same as 
if the said Parthenia E. Altemus, as Executrix of the estate 
of Frank E. Altemus, deceased, had been sued as a party 
defendant and served with process in the above captioned 
cause.” 

No authority, therefore, need to be cited in support of 
the principle that the adoption of an answer by a substi- 
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tuted party is equivalent in all respects to the filing of an 
answer. 

II. 

If the instant application were properly before the 
109 Court for its consideration , and it is not , the appli¬ 
cation would have to be denied upon the principle of 
estoppel . 

It is a maxim of the law that there must be an end to 
litigation, and it is equally well settled that a substituted 
party stands in the shoes of his deceased, whether for the 
purpose of asserting new claims or setting up new defenses. 
While the doctrine of res adjudicata or estoppel is more 
frequently applied to decisions in another suit, it is uni¬ 
formly held that it is applied with like effect to decisions 
in a former stage of the same suit. If such prior decisions 
could now be called in question in the instant case, there 
-would be no end to the ensuing litigation and would result 
in an abdication by this Court of its primary function of 
rendering impartial justice to litigants. 

It is therefore respectfully submitted that the applica¬ 
tion for leave to file an answer should be denied. 

E HILTON JACKSON 
WILLIAM E RICHARDSON 
Attorneys for Plaintiffs 


Order Denying Motion to File Answer 

Filed March 6-1939 

• * * 

Upon consideration of the motion filed herein on to-wit, 
the 30th day of January A. D. 1939, of Frederick E. Alte- 
mus, administrator d. b. n. c. t. a. of the estate of Frank E. 
Altemus, for leave to file answer attached to said motion, 
the points and authorities in opposition thereto and after 
hearing in open court, it is this Sixth day of March, A. D. 
1939, 

ORDERED, ADJUDGED and DECREED that said mo¬ 
tion be, and the same is hereby denied. 

By the Court 

JENNINGS BAILEY 
Justice 
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110 Motion to Enter Decree on Mandate 

Filed March 9-1939 

# # # 

Now come the plaintiffs and move the Court to enter a 
decree on the mandate of the United States Court of Ap¬ 
peals for the District of Columbia, dated October 17, 1938, 
and filed herein on the 18th day of October, A. D. 1938, in 
accordance with the draft of said decree filed herewith and 
made a part hereof. 

E HILTON JACKSON 
WILLIAM E RICHARDSON 
, Attorneys for the plaintiffs. 

J. BRUCE KREMER 

i HERBERT M. BINGHAM 

BRUCE A. LOW 
H. DONALD KISTLER 
Attorneys for the cross-plain- 
i tiff John F. Moran , Receiver. 


Ill Decree on Mandate 

# # * 

This case came on for hearing on the .... day of 


1939, on the motion of the plaintiffs and of the cross-plain¬ 
tiff, John F. Moran, Receiver of the Park Savings Bank, 
for a decree herein pursuant to the mandate of the United 
States Court of Appeals for the District of Columbia, dated 
October 17, 1938, and filed with the Clerk of this Court on 
the 18th day of October, 1938, and said motion having been 
argued by counsel, it is by the Court, this_day of_ 


ADJUDGED, ORDERED and DECREED: 

1. That the plaintiffs recover against the defendants, 
If ark Savings Bank, a corporation, and against the indi¬ 
vidual defendants, hereinafter set forth, the sum of Two 
Hundred Eighty-five Dollars and fifty-five cents ($285.55) 
for their costs herein expended and that said plaintiffs 
have execution therefor. 

2. That the final decree of this Court heretofore entered 
be and the same is hereby vacated and set aside. 
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3. That the plaintiffs, Joseph W. Thompson, Harry A. 
Rearick, and Anna V. Livingstone, and other depositors of 
the defendant, Park Savings Bank, who were such at the 
close of business on August 30, 1929, and continued to be 
such, are entitled to have and recover from the individual 
defendants, Wade H. Atkinson, L. T. Breuninger, Joseph 
W. Cox, II. F. Dismer, Peter M. Dorch, G. W. Forsberg, 
J. 0. Gheen, E. T. Goodman, John H. Holmead, E. S. Ken¬ 
nedy, N. Mountford, C. M. Murray, Claude W. Owen, Rob¬ 
ert L. W. Owens, Norman 0. Oyster, H. A. Polkinhorn, 
George A. Prevost, Maurice Schlosberg, J. Robert Som- 
merville, Warren W. Spencer, W. M. Wailes, George E. 
Walker, and C. C. Wineberger, and against the following 

defendants, heretofore duly substituted as parties 
112 defendant herein in their representative capacity, 

Frederick E. Altemus, Administrator d.b.n.c.t.a. of 
the Estate of Frank E. Altemus, Deceased; Nellie D. Bol- 
giano and Louis P. Bolgiano, Executors of the Estate of 
Charles W. Bolgiano, Deceased; Atwood L. Jenkins and 
Lewis T. Breuninger, Executors of the Estate of C. F. 
Jenkins, Deceased; Karl F. Jorss, Executor of the Estate 
of Amandus F. Jorss, Deceased, and The National Metro¬ 
politan Bank and Louise C. White, Executors of the Estate 
of George W. White, Deceased, jointly and severally, the 
amounts of their respective deposit balances as of that 
day which remained unpaid during the ensuing period, 
less such dividends as may have been received thereon from 
the Receiver of said Bank subsequent to its closing on 
March 6, 1933, together with interest on their said respec¬ 
tive balances and reduced balances resulting from the pay¬ 
ment of said dividends, at the rate of six per cent per an¬ 
num from and after March 6, 1933. 

4. That this cause is hereby referred to. 

. as Special Master under Rule 53 of the 

Rules of Civil Procedure, to hear and report only upon the 
following particular issues: 

The respective amounts of the deposits of the several 
depositors of the defendant, Park Savings Bank, as of Au¬ 
gust 30, 1929, which remained unpaid during the ensuing 
period to March 6, 1933, the date of the closing of said 
Bank; the amounts to be deducted therefrom on account of 
dividends subsequently paid to said depositors by the Re- 
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ceiver of said Bank on account of said deposits; the 
amounts of interest thereon as allowed by the next pre¬ 
ceding paragraph of this decree, and the aggregate amount 
of such deposits so remaining and now unpaid, and in¬ 
terest. 

5. That in determining what withdrawals may have been 
thereafter made by said depositors from the balances of 

their respective accounts as of August 30, 1929, de- 
113 posits made in said Bank after August 30, 1929, 

i shall be regarded as the primary fund for the pay¬ 

ment of checks or other withdrawals of funds from said 
Bank after said date. 

6. That upon the filing of the report of said Special 
Master such further orders and decrees shall be made in 
this cause as may be necessary and proper, including the 
determination of the matters reserved for decision bv this 
Court in its order entered June 28, 1934. 


Justice. 


i Motion for Leave to File Answer to Cross-Bill. 

i Filed March 13 1939 

# # # 

Now comes the defendant, Frederick E. Altemus, as Ad¬ 
ministrator d.b.n.c.t.a. of the Estate of Frank E. Altemus 
and moves the Court for leave to file an answer, in accor¬ 
dance with copy attached hereto. 

JOS. T. SHEBIER 
H. WINSHIP WHEATLEY 
Attorneys for Defendant, Frederick E. 
Altemus as Administrator d.b.n.c.t.a. 
of Estate of Frank E. Altemus 
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Answer of Frederick E. Altemus, as Administrator d.b.n . 
c.t.a. of Estate of Frank E. Altemus, Deceased, to the 
Cross-Bill of John F. Moran, Filed June 24,1934 

* * * 

The answer of Frederick E. Altemus, as administrator 
d.b.n.c.t.a. of Estate of Frank E. Altemus, deceased, 
114 respectfully shows to the Court: 

First Defense 

The cross-bill fails to state a claim against this defen¬ 
dant as administrator d.b.n.c.t.a. of the Estate of Frank E. 
Altemus, upon which relief can be granted. 

Second Defense 

1 and 2. The defendant admits the averments contained 
in paragraphs 1 and 2. 

3. The defendant is advised that the allegations con¬ 
tained in paragraph 3 are conclusions of law which he is 
not required to answer. 

4. The defendant admits that the Park Savings Bank, 
upon its incorporation, opened an office and established a 
banking business in the District of Columbia, and that it 
continued to transact such banking business up to the 6th 
dav of March, when it was closed bv Executive order. 

5. The defendant denies that the charter of the Park 
Savings Bank expired on August 30, 1929, as in said para¬ 
graph alleged, and he denies that no proceedings w T ere 
taken for the extension of said charter, and avers the fact 
to be that said charter was extended as will more fully 
hereinafter appear. 

6. The defendant is advised that the allegations con¬ 
tained in Paragraph 6 are conclusions of law T which he is 
not required to answer. 

7. The defendant admits that the defendant’s testator 
was a director of the Park Savings Bank on August 30, 
1929. With respect to the remaining allegations of said 
paragraph, this defendant is advised that said allegations 
constitute conclusions of law which he is not required to 
answer. 

Further answering said paragraph 7, th,is defendant 
says that the defendant’s testator was liable, if at all, for 




106 ALTEMTJS, ADMINISTRATOR &C. VS. THOMPSON ET AL. 


deposits made prior to August 30, 1929, and not there¬ 
after withdrawn, only to the extent of the property 

115 which came into his hands as director and this only 
for such sum as said assets actually brought. 

Further answering said paragraph, this defendant says 
that his testator was liable only, if any, to the depositors 
to the extent that their deposits as of August 30, 1929, 
■Were not subsequently withdrawn. The defendant is with¬ 
out knowledge or information sufficient to form a belief as 
to the value subsequently derived from the assets in the 
bank as of August 30, 1929, and the same can only be as¬ 
certained by an accounting of each assets and w’hat was 
derived therefrom. 

Further answering said paragraph, this defendant says 
he is without knowledge or information sufficient to form 
a belief as to the amounts of the deposits not subsequently 
withdrawn, and this can only be ascertained by detailed 
accounting. As against these deposits, this defendant’s 
testator is entitled to a credit for whatever accounts have 
subsequently been paid by the Receiver. 

8. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the averment 
that there came into the directors’ hand and possession, as 
liquidating trustees, the assets set out and enumerated in 
this paragraph of the bill. 

Further answering said paragraph, this defendant de¬ 
nies that the value of the assets as set forth in paragraph 
8 of the cross-bill was as alleged in said paragraph, but 
has no knowledge or information sufficient to form a be¬ 
lief as to the value of the assets, except that the value of 
the assets was not as set forth in said cross-bill. 

Further answering said paragraph, this defendant says 
that the liability of the defendant’s testator, if any, was 
limited to the ultimate value of the assets that came into 
his hand on August 30, 1929, and only in so far as the 
assets as of that date constituted a trust fund out 

116 of which the plaintiff and other depositors were en¬ 
titled to reimbursement. 

The defendant denies that the amounts set forth in para¬ 
graph 8 of the cross-bill are correct amounts that were 
ultimately realized from said assets which came into the 
hands of the defendant’s testator. Said defendant is 
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without knowledge or information sufficient to form a be¬ 
lief as to the correct amounts. This defendant further 
says that only a minute examination as to each asset and 
what was derived from it can determine the amount of the 
liability of the defendant’s testator, if any. 

9. This defendant is advised that this portion of the 
cross-bill was dismissed by the order entered herein June 
28, 1934. 

10. The defendant is advised that the allegations in this 
paragraph of the bill amount to conclusions of law which 
he is not required to answer. 

Third Defense 


Further answering said cross-bill, and with particular 
reference to paragraph 7 thereof, this defendant avers 
that on October 11, 1928, the charter of said Park Savings 
Bank was amended, whereby the authorized capital of 
said corporation was increased from $50,000.00 to $100,- 
000.00, which said amendment was approved by the duly 
constituted authorities of the State of Alabama; and that 


a certificate authorizing 


said increase of capitalization was 


duly issued by said authorities on October 11, 1928; that 


subsequent thereto, the State of Alabama treated, regarded 
and considered the said amendment to the charter of said 


bank, increasing the capital stock thereof, as an extension 
of the corporate life of said bank; and that said State of 
Alabama thereafter demanded and collected from said bank 
the annual franchise taxes and permit fees legally collec¬ 
tible only from existing corporations of said State. 
117 The defendant avers that, subsequent to August 
30, 1929, prior thereto and until March 6, 1933, the 
date whereon said bank was closed by Executive Order, 
said bank had conducted a general banking business in the 
District of Columbia, as a corporation, exercising all the 
functions of a corporation, and holding itself out to the 
creditors and shareholders thereof and to the public gen¬ 
erally as a corporation authorized to do business as such; 
that during all said period, the defendants continued to act 
as the duly elected and qualified directors of said corpora¬ 
tion, and discharged their duties and exercised their powers 
only as directors and officers of said bank, as an existing 
corporation; and that the defendants never at any time 
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attempted or assumed to act as liquidating trustees of said 
bank, and never at any time held themselves out to the 
creditors and shareholders of said bank as liquidating 
trustees thereof. 

The creditors and shareholders of said bank did not, dur¬ 
ing the aforesaid period, or at any time, conduct any busi¬ 
ness or deal with the defendants or any of them as liqui¬ 
dating trustees, or in any other manner except as directors 
i and officers of said corporation; and all the dealings of 
said creditors and shareholders with said bank were had 
and conducted with it as a corporation, and not with any 
of the defendants as liquidating trustees, or in any other 
capacity except as hereinbefore alleged. The said credi¬ 
tors and shareholders or represented by the cross-plaintiff 
as aforesaid, at no time prior to the closing of said bank 
i by Executive Order on March 6, 1933, claimed to have 
dealt with the defendants as liquidating trustees and never 
at any time prior to March 6, 1933, did said creditors and 
shareholders or any of them make any claim or demand on 
these defendants as liquidating trustees, but on the con¬ 
trary, said creditors and shareholders at all times 
118 prior to said closing date treated and dealt with the 
defendants as directors of said Park Savings Bank 
as a corporation and not otherwise. 

This defendant further avers that the shareholders of 
said Park Savings Bank participated in the annual and 
other meetings of the shareholders of said corporation, at 
which corporate matters, including the election of direc¬ 
tors, were transacted. 

! The defendant further avers that the Comptroller of the 
Currency of the United States, in the performance of his 
duties as such, had obtained and retained in his possession 
copies of the articles of incorporation and the charter of 
the said Park Savings Bank, as well as a copy of the amend¬ 
ment increasing the capital of said bank; and that he was, 
therefore, cognizant of all the provisions of and limita¬ 
tions imposed by said instruments; that, notwithstanding 
the alleged limitation upon the corporate existence of said 
bank, the Comptroller of the Currency, subsequent to Au¬ 
gust 30, 1929, continued to recognize said bank as an exist¬ 
ing corporation, demanding and receiving from it annual 
and other periodic reports as to its condition as required 
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by law, and causing the periodic examinations of the busi¬ 
ness and affairs of said bank required by law to be regu¬ 
larly made by representatives of his office, at great expense 
to said bank; that he permitted said bank to be held out to 
its creditors and shareholders and to the public as an 
existing corporation, and as operating under the super¬ 
vision of the United States Treasury; that during all said 
period, prior as well as subsequent to August 30, 1929, and 
until March 6, 1933, with the full knowledge and consent 
of said Comptroller, a large sign was displayed on the 
front of the banking house of said bank, informing the 
public and those dealing with said bank that it was oper¬ 
ating under and subject to the supervision of the United 
States Treasury. 

119 The defendant further avers that the continued 
existence and operation of said bank as a corpora¬ 
tion, subsequent to August 30, 1929, was expressly recog¬ 
nized, permitted and sanctioned by the State of Alabama, 
which, during said period, had demanded and collected 
from said bank annual franchise taxes, based on its au¬ 
thorized capitalization as a corporation, and in addition 
thereto had annually issued to said bank a permit to con¬ 
tinue its operations as a banking corporation, for which 
authorization it demanded and collected annual permit 
fees, the last said permit having been issued to said bank 
on January 31, 1933, and having expressly authorized said 
bank to continue its operations during and throughout the 
calendar year, 1933. 

The defendant further avers that no action was ever 
taken prior to March 6, 1933, either by the State of Ala¬ 
bama, the Comptroller of the Currency or any other per¬ 
son or authority, to terminate the corporate existence of 
said bank, or to question its legal right to do business as 
a corporation but that, on the contrary, both the State of 
Alabama, until the present time, and the Comptroller of 
the Currency, until March 6, 1933, as hereinbefore alleged, 
consistently acquiesced in and expressly recognized the 
legal right of said bank to have continued its said business 
as a corporation. 

The defendant denies that the Park Savings Bank did 
not do or perform any of the acts or requirements pre¬ 
scribed or specified in the laws of Alabama to have ob- 
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tained an extension of its charter, but on the contrary, 
avers that said bank held such meetings of directors and 
stockholders and passed such resolutions, and filed such 
certificates as met the requirements of the laws of said 
State, and resulted in the continued recognition by said 
State of said bank as an existing corporation, subsequent 
i to the 30th day of August, 1929, and until the date of the 
filing of the suit herein. 

120 Fourth Defense 

This defendant says that the liability, if any, of this de¬ 
fendant’s testator, was jointly and severally with the 
other directors to the extent of the property which came 
into his hands on August 30, 1929, by reason of his mem¬ 
bership on the Board of Directors of the Park Savings 
Bank and that if liability attached to said defendant’s 
testator, it was only as the assets of August 30, 1929, 
constituted a trust fund out of which the plaintiff and 
other depositors were entitled to reimbursement. 

This defendant is without knowledge or information 
sufficient to form a belief as to the amounts subsequently 
realized from assets that were in the bank on August 30, 
1929. Many of said assets were in the possession of said 
bank in October, 1929, when the financial depression 
throughout the Country started and thereafter many of 
said assets lost their value by reason of the said depres¬ 
sion and not through any act or failure to act by the de¬ 
fendant’s testator. The defendant is without knowledge 
or information sufficient to form a belief as to the 
amounts which said assets ultimatelv brought but denies 
that the averments of the bill represent such amounts. 

Fifth Defense 

This defendant says that the defendant’s testator was 
entitled to credit against any liability upon said defen¬ 
dant’s testator for withdrawals after August 30, 1929, on 
deposits made before said date and is entitled to credit 
against any liability of this defendant for assets which 
came into the hands of the Receiver, John F. Moran, which 
were held by the directors of the Park Savings Bank on 
August 30, 1929. The defendant is without knowledge or 
information sufficient to form a belief as to either of said 
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amounts. The defendant is also entitled to credits 
121 for such amounts as have been paid to the deposi¬ 
tors by the Receiver. 

Sixth Defense 

The right of action set forth in the complaint did not 
accrue within three (3) years next before the commence¬ 
ment of this action. 

Seventh Defense 

The defendant says that the plaintiffs did not begin 
their suit within a reasonable time after August 30, 1929, 
and by reason of the delay in bringing the suit, this de¬ 
fendant’s testator was prejudiced in that the assets of 
said bank either lost their value or ultimately were 
turned over to the Receiver appointed by the Treasury De¬ 
partment, and by reason of said laches on the part of the 
plaintiffs, the defendant’s testator was damaged and in¬ 
jured and his situation changed so that the plaintiffs ought 
not to have and maintain their case against this defen¬ 
dant. 

Eighth Defense 

This defendant says that Frank E. Altemus, one of the 
original defendants, died on July 22, 1935; that said Frank 
E. Altemus was liable, if at all, jointly and severally with 
other directors of the Park Savings Bank and that said al¬ 
leged cause of action set forth in the bill of complaint did 
not survive the death of said Frank E. Altemus, but abated 
as to him; that thereafter, this defendant was appointed 
administrator d. b. n. c. t. a. of said estate, but that there 
is no liability upon this defendant by reason of said facts 
set forth in the bill of complaint because the same abated. 

AND NOW, HAVING FULLY ANSWERED, this de¬ 
fendant prays that he may be hence dismissed, with his 
reasonable costs. 

(S) JOSEPH T. SHERIER 
1001 15th St., N. W., 
Washington, D. C. 
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122 (S) H. WINSHIP WHEATLEY 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorneys for Defendant, Frederick E. 
Altemus, as Administrator d . b. n. c. t. a. 
of Estate of Frank E. Altemus 


, Decree on Mandate 

Filed March 30 1939 

* # # 

This case came on for hearing on the 30th day of March, 
1939, on the motion of the plaintiffs and of the cross¬ 
plaintiff, John F. Moran, Receiver of the Park Savings 
Bank, for a decree herein pursuant to the mandate of the 
United States Court of Appeals for the District of Colum¬ 
bia, dated October 17, 1938, and filed with the Clerk of this 
Court on the 18th day of October, 1938, and said motion 
having been argued by counsel, it is by the Court, this 30th 
dav of March, 1939, 

ADJUDGED, ORDERED and DECREED: 

1. That the plaintiffs recover against the defendants, 
Park Savings Bank, a corporation, and against the individ¬ 
ual defendants, hereinabove set forth, the sum of Two 
Hundred Eighty-five Dollars and fifty-five cents ($285.55) 
for their costs herein expended and that said plaintiffs 
have execution therefor. 

2. That the final decree of this Court entered December 
9, 1935 as amended by decree of January 3rd, 1936 hereto¬ 
fore entered be and the same is hereby vacated and set 
aside. 

! 3. That this cause is hereby referred to James C. Wilkes, 

as Special Master under Rule 53 of the Rules of Civil Pro¬ 
cedure, to hear and report only upon the following partic¬ 
ular issues: 

The respective amounts of the deposits of the sev- 
123 eral depositors of the defendant, Park Savings 
Bank, as of August 30, 1929, which remained unpaid 
during the ensuing period to March 6, 1933, the date of the 
closing of said Bank; the amounts to be deducted there¬ 
from on account of dividends subsequently paid to said 
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depositors by the Receiver of said Bank on account of said 
deposits; the aggregate amount of such deposits so remain¬ 
ing and now unpaid, with interest at the rate of 6% per an¬ 
num on said respective balances and balances reduced by 
subsequent dividends from March 6, 1933. 

4. That in determining what withdrawals may have been 
thereafter made by said depositors from the balances of 
their respective accounts as of August 30, 1929, the Master 
appointed by this order shall report to the Court in the 
alternative the amounts remaining of said deposits and the 
interest thereon as aforesaid (a) upon the theory that all 
checks against said accounts or other withdrawals made 
subsequent to August 30, 1929, are chargeable against the 
balance as of said day, and (b) that deposits made in said 
Bank after August 30, 1929, shall be regarded as the pri¬ 
mary fund for the payment of checks or other withdrawals 
of funds from said Bank after said date, but the court re¬ 
serves the question whether such interest shall be allowed. 

5. The Court also reserves the right to make such fur¬ 
ther orders from time to time as to the scope of the account 
herein directed as may seem proper or necessary. 

6. That upon the filing of the report of said Special Mas¬ 
ter such further orders and decrees shall be made in this 
cause as may be necessary and proper, including the de¬ 
termination of the matters reserved for decision by this 
Court in its order entered June 28, 1934. 

By the Court. 

JENNINGS BAILEY, 

Justice . 
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124 Order Allowing Special Appeal 

Filed June-5 1939 

United States Court of Appeal for the District of Columbia 

No. 3050 Original. 

April Term, 1939. 

Equity No. 55,933. 

Frederick E. Altemus, Administrator d. b. n. c. t. a. of 
the Estate of Frank E. Altemus, deceased, Petitioner, 

vs. 

! Joseph W. Thompson et al. 

i On consideration of the Petition for allowance of a Spe¬ 
cial Appeal from the order of the District Court of the 
United States for the District of Columbia entered herein 
on March 6, 1939, by Mr. Justice Jennings Bailey, 
i It is ordered by the Court that the petition be, and it is 
hereby, granted and a special appeal allowed as prayed, 
the case to be set for hearing on the October, 1939, As¬ 
signment. 

Per Mr. Chief Justice Groner, May 29, 1939. 

A true Copy, 

Test: JOSEPH W. STEWART 
Clerk, of the United States Court of Appeals 
for the District of Columbia 

(Seal) 


125 Notice of Appeal 

Filed June-5 1939 

# # # 

Notice is hereby given this 5th day of June, 1939, that 
Frederick E. Altemus, administrator, d. b. n. c. t. a. of the 
Estate of Frank E. Altemus, deceased, hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the order of this court entered on the 6th dav 

% 

of March, 1939, denying the motion of Frederick E. Alte- 
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mus filed on the 30th day of January, 1939 for leave to file 
the answer attached to said motion. 

JOSEPH T. SHERIER 
H. WINSHIP WHEATLEY 
Attorneys for Frederick E. 
Altemus , Administrator , d. b. 
n. c. t. a. of the Estate of 
Frank E. Altemus 

Mail copies of Notice on appeal to the following: 

William E. Richardson and Hilton W. Jackson, Wood- 
vrard Building 

J. Bruce Kremer, Tower Bldg. 

Joseph T. Sherier, 100115th St., N. W. 

Harry A. L. Barker, Woodward Bldg. 

McKenney, Flannery & Craighill, Hibbs Bldg. 

Julian C. Hammack, Munsey Bldg. 

Memorandum 

June 5 - 1939. 

Bond ($250) on appeal of Frederick E. Altemus—filed. 

126 Statement of Points Relied On 

Filed June 5 1939 

# * # 

Frederick E. Altemus, administrator, d. b. n. c. t. a. of 
the Estate of Frank E. Altemus, for statement of points re¬ 
lied on on appeal, in accordance with Rule 75-D of Federal 
Rules of Civil Procedure, says:— 

1. The court erred in entering the order of March 6, 
1939, denying him leave to file an answer in this cause. 

2. The court erred in denying the application of Fred¬ 
erick E. Altemus, administrator, d. b. n. c. t. a. of the 
Estate of Frank E. Altemus, to present to the court the 
contention that he was liable only for the value of the as¬ 
sets w’hich were in the hands of his decedent on August 30, 
1929. 

3. The court erred in denying this appellant the right to 
file an answer presenting the defenses set forth in the pro¬ 
posed answer, on the theory that under the mandate of this 
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court the directors were liable for the amount of the de¬ 
posits as of August 30, 1929, regardless of other matters. 

JOSEPH T. SHERIER 
H WINSHIP WHEATLEY 
Attorneys for Frederick E. Altemus, 
Administrator, d. b. n. c. t. a. of the 
Estate of Frank E. Altemus 

127 Copy of Statement of Points Relied on on Appeal 
under Federal Rule of Civil Procedure 75-D acknowl¬ 
edged this 3 dav of June, 1939. 

WILLIAM E. RICHARDSON AND 
E. HILTON JACKSON 

Bv E HILTON JACKSON 

i Attorneys for Plaintiffs 

J. BRUCE KREMER 
By H. DONALD KISTLER 

i Attorney for John F. Moran, Receiver of 

Park Savings Bank. 

\ JOSEPH T. SHERIER 

Attorney for Wade 11. Atkinson, Nellie 

D. Bolgiano and Louis P. Bolgiano, Ex- 

i ecutors of the Estate of Charles W. Bol¬ 

giano 

L. T. Breuninger, Joseph IF. Cox, 77. F. 
Dismer, Peter M. Dorsch, G. IF. Fors- 
berg, J. 0. Gheen, E. T. Goodman, John 
H. Holme ad 

Lewis T. Breuninger and Atwood L. 
Jenkins, Executors of the Estate of C. 
Francis Jenkins 

E. S. Kennedy, N. M omit ford. C. M. 

! Murray, Claude W. Owen, Robert L. 

IF. Owens, Norman 0. Oyster, II. A. Pol- 
, kinhorn, George A. Prevost Maurice 

Schlosberg J. Robert Sommerville, War¬ 
ren W. Spencer, W. M. Wailes, George 
E. Walker, National Metropolitan Bank 
and Louise C. White, Executors of the 
Estate of George W. White, C. C. Wine- 
berg er 


ALTEMUS, ADMINISTRATOR &C. VS. THOMPSON ET AL. 117 


HARRY A. L. BARKER 6/5/39 
Attorney for Karl F. Jorss, Executor of 
the Estate of Amandus F. Jorss and 
Amandus F. Jorss 

McKENNEY, FLANNERY & 

CRAIGHILL 
By G B CRAIGHILL 
Attorneys for National 
Metropolitan Bank and 
Louise C. White, Exec¬ 
utors of the Estate 
of George W. White 

JULIAN C HAMMACK 
Attorney for Lewis T. 

Brcuninger and Atwood 
L. Jenkins, Executors 
of the Estate of C. 

Francis Jenkins 

128 Designation of Record on Appeal 

Filed June-5 1939 

# * # 

The Clerk will please include in the transcript on appeal 
the following papers:— 

1. Amended Bill of Complaint filed Nov. 25, 1933. 

2. Motion to Dismiss and Answer to Amended Bill and 
exhibits filed by Frank E. Altemus, et al, Dec. 4, 1933. 

3. Cross Bill of John F. Moran, Receiver, filed June 28, 
1934. 

4. Motion to Dismiss and Answer of Frank E. Altemus, 
et al, filed Dec. 4, 1934. 

5. Amended Decree of Jan. 3, 1936. 

6. Mandate of U. S. Court of Appeals filed October 18, 
1938. 

7. Motion to enter decree on mandate and proposed de¬ 
cree filed Nov. 29, 1938. 

8. Points and Authorities in opposition to motion to 
enter decree on mandate filed Nov. 30, 1938. 

9. Suggestion of death of Parthenia E. Altemus filed 
Dec. 23, 1938. 
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10. Motion of Plaintiffs and cross plaintiffs for substi¬ 
tution of administrator. Notice and points and authorities 
filed Dec. 29, 1938. 

11. Suggestion of death of Frank E. Altemus and Par- 
thenia E. Altemus filed Jan. 5, 1939. 

12. Points and authorities in opposition to substitution 
of F. E. Altemus filed Jan. 6,1939. 

i 13. Motion of F. E. Altemus, administrator to quash 
service notice, points and authorities filed Jan. 11, 1939. 

14. Answer of plaintiffs to points and authorities 
129 filed by administrator of F. E. Altemus, filed Jan. 

11, 1939. 

15. Points and authorities in opposition to motion to 
substitute administrator, d. b. n. c. t. a. of Frank E. Al¬ 
temus, filed Jan. 12, 1939. 

16. Order substituting Frederick E. Altemus, adminis¬ 
trator, d. b. n. c. t. a. as defendant, filed Jan. 12, 1939. 

17. Order granting motion to quash summons on Fred¬ 
erick E. Altemus, passed Jan. 17, 1939. 

18. Motion of Frederick E. Altemus for leave to file an¬ 
swer, with proposed answer attached, filed Jan. 31, 1939. 

19. Order extending time to apply for leave to file an¬ 
swer, filed Jan. 31, 1939. 

; 20. Points and authorities in opposition to motion for 
leave to file answer filed Feb. 3, 1939. 

! 21. Order denying motion of Frederick E. Altemus to 
file answer entered March 6, 1939. 

22. Motion to enter decree on mandate filed March 9, 
1939. 

23. Motion of Frederick E. Altemus to file answer to 
cross bill and proposed answer filed March 13, 1939. 

24. Decree on mandate entered March 30, 1939. 

25. Order of Court of Appeals granting special appeal 
from order of March 6, 1939, said order having been en¬ 
tered May 29, 1939 and filed simultaneously with this des¬ 
ignation. 
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26. Statement of points relied on on appeal, under Fed¬ 
eral Rules of Civil Procedure—75-D. 

27. This designation of record on appeal. 

JOSEPH T. SHERIER 

H WINSHIP WHEATLEY 
Attorneys for Frederick E. Altemus, 
Administrator, d . b. n. c. t. a. of the 
Estate of Frank E. Altemus 

130 Service of copy of Designation of Record on Ap¬ 
peal acknowledged this 3 day of June, 1939. 

WILLIAM E. RICHARDSON AND 
E. HILTON JACKSON 
By E HILTON JACKSON 
Attorneys for Plaintiffs 

J. BRUCE KREMER 
By H. DONALD KISTLER 
Attorney for John F. Moran, Receiver of 
Park Savings Bank 

JOSEPH T. SHERIER 
Attorney for Wade II. Atkinson, Nellie 
D. Bolgiano and Louis P. Bolgiano, Ex¬ 
ecutors of the Estate of Charles W. Bol¬ 
giano, L. T. B reunin ger, Joseph W. Cox, 
H. F. Disnier, Peter M. Dorsch, G. W. 
Forsberg, J. 0. Gheen, E. T. Goodman, 
John II. Holme-ad, Lewis T. Breuninger 
and Atwood L. Jenkins, Executors of the 
Estate of C. Francis Jenkins, E. S. Ken¬ 
nedy, N. Mount ford, C. M. Murray, 
Claude W. Owen, Robert L. W. Owens, 
Norman 0. Oyster, II. A. Polkinliorn, 
George A. Prevost, Maurice Schlosberg, 
J. Robert Sommerville, Warren W. Spen¬ 
cer, W. M. Wailes, George E. Walker, 
National Metropolitan Bank and Louise 
C. White, Executors of the Estate of 
George W. White, C. C. Wineberger 
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HARRY A. L. BARKER 6/5/39 
Attorney for Karl F. Jorss, Executor of 
Amandus F. Jorss and Amandus F. 

rJ OTSS 

McKENNEY, FLANNERY & 
CRAIGHILL 
By G. B. CRAIGHILL 

i Attorneys for National Metropolitan 

Bank and Louise C. White, Executors of 
the Estate of George W. White 

JULIAN C. HAMMACK 
Attorney for Lewis T. Breun- 
inger and Atwood L. Jenkins, 

Executors of the Estate of 
C. Francis Jenkins 

131 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 130, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 55933 in 
Equity, wherein Joseph W. Thompson, et al., are Plain¬ 
tiffs and Park Savings Bank, Incorporated under the laws 
of the State of Alabama, and others, are Defendants, as 
the same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Washing¬ 
ton, in said District, this 20th day of June, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

I Endorsed on Cover: No. 7443 Altemus, Administrator 
&c., Appellant, vs. Thompson et al. United States Court 
of Appeals for the District of Columbia Filed Jun 20 1939 
Joseph W. Stewart, Clerk. 













